Arizona Administrative Register
Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which
have appeared in the Register 1st as proposed rules and have been through the formal rulemaking process including approval by
the Governor’s Regulatory Review Council. The Secretary of State shall publish the notice along with the Preamble and the full
text in the next available issue of the drizona Administrative Register after the final rules have been submitted for filing and

publication.
NOTICE OF FINAL RULEMAKING
TITLE 3. AGRICULTURE
CHAPTER 2. DEPARTMENT OF AGRICULTURE
ANIMAL SERVICES DIVISION
PREAMBLE
1. Sections Affected Rulemaking Action

R3.2.102 New Section

Table 1 New Table

R3-2-1102 Amend

2. The specific authority for the rulemaking, including both_the authorizing statute {general) and the statutes the rules are
implementing (specific):
Authorizing statute: A.R.S. §§ 3-107, 3-1482, 41-1073

Implementing statute: A R.S. §§ 3-1482, 41-1073, 41-1074, 41-1075, 41-1076

3.  Theeffective date of the rules:
October 8, 1998

4, A list of all previous notices appearing in the Register addressing the adopted rute:
Notice of Rulemaking Docket Opening: 4 A.AR. 473, February 13, 1998; 4 A AR. 561, February 20, 1998,

Notice of Proposed Rulemaking: 4 A AR, 1654, July 10, 1998,

5. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Shirley Conard, Rules Specialist

Address: Arizona Department of Agriculture
1688 West Adams, Room 124
Phoenix, Arizona 85007

Telephane: (602) 542-0962

Fax: (602) 542-5420

6. An explanation of the rale, including the agency’s reasons for initiating the rule:
ARS. § 41-1072 et seq. requires agencies to adopt rules establishing time-fraraes for the granting or denial of licenses.
ARS. § 41-1001(11) defines a “license” as the whole or part of any agency permit, certificate, approval, registration, charter
or similar form of permission require by law, but it does not include a license required solely for reverue purposes. The rules
must specify:

1. An“administrative completeness time-frame™ (the time it takes the agency to determine if an application is complete);

2. A *“substantive review time-frame™ (the time it takes the agency to review the application and determine if the appli-
cant meets the substantive criteria for licensure); and

3. An“overall time-frame” (a combination of the administrative completeness and substantive review time-frames.)

The law also requires an agency to notify applicants within the established time-frames, whether the application is com-
plete (administrative completeness) and whether a license or certification is being issued (substantive review).

The Department researched its licenses, certifications, permits and registrations to determined whether they constituted a
“license” as contemplated by AR.S. § 41-1073. R3-4-102 contains the final listing, in the form of a matrix, of those licenses
which fali under the requirements of the new law.
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According to legislation, time-frames ate required only for licenses that require an: application for processing. A.R.S, § 41-
1073 prescribes that . .. [nfo later than December 31, 1998, an agency that issues licenses shall have in place final rules estab-
lishing an overall time-frame during which the agency will either grant or deny each type of license that it issues, The definition
of “overall time-frame” is the number of days after receipt of an application for a license during which an agency determines
whether to grant or deny a license. Determining whether a license required an application, or whether a license is summarily
issued upon request is the basis for whether the Department is required to develop time-frames.

The term “application” is not defined in the administrative procedures statutes. However, an application is generally a writ-
ten request in which the information provided is vsed in determining if the applicant meets the necessary qualifications for a
license. This aiso has served as a guide when reviewing the licenses that require an application.

|
f
|
|

The language of AR.S. §41-1073(C) was carefully considered in reviewing and establishing the time-frames in R3-4-102, i
In particular, potential impact of delay on the regulated community is weighed against the resources of the agency. Some |
reviews are done from our regional offices by inspectors assigned to field work, This allows a more responsive approach to local }
needs, but also means there are less personnel doing more varied types of work. The majority of these licenses, however, are
issued from the central office where supervisors and managers are required to give final approval. For this reason the time-
frames given are “maximum,” to allow for situations where the license application may have to be sent to the central office for
approval, or where the assigned person may not be available for licensing duties. t is extremely rare that the fully allotted time-
frames will be used; particularly when the administrative completeness review is generally all that is necessary. If all the
required documentation and information is submitted, the license is issued, as there are no other criteria for denial,

ARS. §3-727, Imported ege products; Permit; inspection: certificate: containers; fee. This Section requires the inspection
and permitting of any egg product imported into the state to be fit for human consumption. Because the 1970 federal egg pro-
duction inspection program preempted state imported egg requirements, the Department has not inspected, nor issued a permit
for imported epg products for the last 28 years.

R3-2-1102, Slaughterhouse and Wholesale Processing establishment Registration, Fees. This rulemaking contains current
licensing time-frames that are being transferred to the new R3-2-102 affecting Chapter 2,
owing o i ide i i il di
authority of a political subdivision of this state:

Not applicable. ‘

8. The summary of the economic, small business, and consumer impact:

It is not anticipated that the adoption of this rule will have any impact on private industry, small business, or consumers. This
rule action provides the codification of the time-frames currently observed by the Animal Services Division of the Arizona
Department of Agriculture.

A.  Estimated Costs and Benefits to the Arizona Department of Agriculture.

Currently, when incomplete applications are received, the individual program either obtains the missing information by
telephone, or sends the applicant a letter explaining what information is missing. This rile simply codifies the time-frames and
procedures already observed by the Animal Services Division. This Division jssued 665 licenses in 1997 that require time-
frames. The estimated costs for training employees to understand the time-frame procedure, how to calculate the various review
periods when additional information is requested, and the actual paperwork necessary to track each license will cost the Division
approximately $1.25 per application. If the same number of icenses are issued each year, this results in a $831.25 yearly expen-
diture for administering these nules.

The Department does not anticipate that penalties wiil be incurred for noncompliance with the overall time-frames,
B. Estimated Costs and Benefits to Political Subdivisions.

Political subdivisions of this state are not directly affected by the implementation and enforcement of this rulemaking,
C. Businesses Directly Affected By the Rulemaking.

Any businesses applying for a license will follow current procedures and practices and no additional cost or benefits shali
oceur. The proposed rules will provide an intangible benefit for these businesses by identifying the time-frames in which the
Division will approve or deny licenses,

D. Estimated Costs and Benefits to Private and Public Employment.

Private and pub]ig empioyment are not directly affected by the implementation and enforcement of this rulemaking,
E.  Estimated Costs and Beneffits to Consumers and the Pubiic.

Consumers and the public shail follow current procedures and practices when applying for licenses and no additional cost
or benefits shall occur. Consumers may also receive an intangible benefit by the identification of specific time limits for pro-
cessing licenses.

F. Estimated Costs and Benefits to State Revenues.
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within 2 days it is removed from this rulemaking,

cates are removed from this rulemaking.

vide the information requested.

None.

None.

" 12. Incorporations by reference and their location in the rules:
: Noge.

© 13, Was this rule previovsly adopted as an emergency ruje?
No. .

14. The fuli text of the rules follows:

ARTICLE 1. GENERAL PROVISIONS

Section
R3-2-102.
~Table 1.

Licensing Time-frames
Time-frames

Slanghterhouse and Wholesale Processing Estab-
lishment Registration, Fees

ARTICLE 1. GENERAL PROVISIONS

R3.2.102. Licensing Time-frames
‘A: Overall time-frame. The Department shall issue or deny a
- license within the overall time-frames listed in Table 1 after
- regeipt of the complete application. The overall time-frame is
- the total of the number of days provided for the administra.
ive completeness review and the substantive review.
dministrative completeness review.
The administrative completeness review time-frame
established in Table 1 beging on the date the Department
receives the application. The Department shall notify
the applicant in writing within the administrative com-
pleteness review time-frame whether the application or
request is incomplete. The notice shall specify what
information is missing. If the Department does not pro-
~ vide notice to the applicant within the administrative
- completeness review time-frame, the Department con-
.: siders the apnlication complete.

ctober 30, 1998

9, A description of the changes between the proposed rules, including su
Table 1: The substantive completeness review time-frame for a “transfer of license without fee.” was incorrect and has
been changed to 30 days to reflect the overall time-frame of 44 days.

Laws 1998, Ch. 57, effective August 21, 1998 amending A.R.S. § 41-1073(D), eliminates the requirement to provide a
rulemaking time-frame for any license taking 7 days or less to issue. The Dairy Sampler License (§ 3-619) is granted or denied
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This rulemaking will have no impact on state revenues unless the Department does not grant or deny a license within the
established time~frames and is required to refund fees and pay a penalty.

lemental nofices, and final rules (if applicable}:

One of the criteria for establishing whether time-frames are required is if a business can exist without the license. If it can-
not, then a time-frame is required. The self-inspection program is not a mandatory program and self-inspection certificate books
are issued on a voluntary basis. Cattle growers may receive livestock inspection by a livestock officer or inspector or, the grower
may apply to the Department for a self-inspection certificate book to do the inspections. Time-frames for self-inspection certifi-

The location of the time-frame matrix was changed from subsection (D) to Table 1.
Subsection (B)(3), “may” was changed to “shall” and “unless the applicant requests an extension” was added after “file.”

Subsestion (C){1) was changed for having the application “withdrawn” to “denying” the Heense if the applicant fails to pro-

Format and clarification changes were made at the request of G.R.R.C. staff. No substantive changes were made.

10. A summary of the principal comments and the agency response to them:

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific vule or class of ruies:

TITLE 3. AGRICULTURE

CHAPTER 2, DEPARTMENT OF AGRICULTURE
ANIMAL SERVICES DIVISION

2. An applicant with an incomplete license application
shall supply the missing information within the comple-
tion request period established jn Table 1. The adminis-
trative completeness review time-frame is suspended
from the date the Department mails the notice of miss-
ing information to_the applicant until the date the

Department receives the information.

3. Ifthe applicant fails 1o submit the missing information
before the expiration of the completion request period,
the Department shall close the file. unless the applicant

requests an extension. An applicant whose file has been
closed may obtain a license by submitting a new appli-
cation.

C. Substantive review. The substantive review time-frame
established in Table 1 shall begin after the application is
administratively complete.

1. If _the Department makes a comprehensive written
request for additional information. the applicant shali

submit _the additiona!l information_identified by the

request within the additional information period pro-
vided in Table 1. The substantive review time-frame is

suspended from the date of the Department request until
the information is received by the Department. If the

applicant fajls to provide the information identified in
Volume 4, Issue #44
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the written request within the additional information
period, the Department shall deny the license.

2. The Department shall issue a written notice granting or
denying 2 license within the substantive review time-

for the denial with citations to suoporting statutes or
rules. the applicant’s right to seek a fair hearing, and the
time_period in which the applicant mav appeal the

frame. If the application is denied, the Department shall denial.
send the applicant written notice explaining the reason
Table 1. Time-frames {Calendar Davs
Administra- | Response | Substaptive | Response Overall
License Authority tive to Complete- to Time-frame
Complete- Comple- ness Additional
ness tion Review Informa-
Review Request tien
MEAT AND POULTRY INSPECTION
License to Slaughter ARS. 3-2002 | 14 14 30 14 44
ARS 3.2003
R3.2-208
Transfer of license without | AR.S 3-2009 | 14 14 30 b 44
fee
State Meat Inspection Ser- | ALR.S. 3-2047 | 14 14 30 14 44
vice
Sale or Exchange of Meat or | A.R.S.3-2081 | 14 14 30 14 44
Poultry R3-2.208
Rendering Facility ARS. 32081 | 14 14 30 14 4“4
Certification R3-2.205
Transfer of License AR.S. 32086 | 14 14 30 ) 44
Official _ Slaughter Meat | ARS 32122 | 14 14 30 14 44
Licenses R3-2-208
FEEDING OF ANIMALS
Feed Lot License ARS 3-1452 | 14 14 60 14 74
Permit_to Feed Garbage to | AR.S.3-2664 | 14 14 60 14 74
Swine
DAIRY PRODUCTS AND CONTROL
Milk Distributing Plant ARS 3-607
New 1 7 1 7 14
Renewal 7 i 14 7 21
Milk Processing Plant ARS. 3-607
New 7 2 A 7 14
Renewal 7 i 14 7 21
Plant Licensing AR.S. 3-665
New 1 1 1 1 14
Renewal 1 i 14 I 21
Request to market a product | ARS. 601.01 | 7 7 I 7 14
as amilk product ’ ’
Tester License AR.8.3-619 7 1 i 7 M
Trade Product Label ARS 3-667 |17 14 30 30 37
Administra- Response Substantive Response Overalt
License Authority tive to Complete. to 1 Time-frame
Complete- Comple. ness Additignal
ness tion Review Informa-
Review Reguest tion
LIVESTOCK SELF INSPECTION
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Equine Trader Permit ARS 31348 | 7 i i 1 14

EGG PRODUCTS AND CONTROL

Annua! Licensing ARS 3714 |7 i i 14

AQUACULTIRE

Aquaculture Facility ARS 3.2907 | 14 14 30 14 44
R3-2-1004

Fee Fishing Facility R3-2-1005 14 i4 30 14 44

Processor R3-2-1006 14 4 30 14 44

Transporter R3.2-1007 14 L 3¢ 14 44

Special Licenses AR.S 3-2908 | 14 14 30 14 44
R3-2-1008

RATITES

Slaupghterhouse and Whole- | AR.S 3-1482 | 14 14 60 14 74

sale Processing Fstablish- | R3-2-1102

ment Registration

R3-2-1102. Slaughterhouse and Wholesale Processing

Notices of Final Rulemaking

Establishment Registration, Fees
A, NO CHANGE
B. NO CHANGE

1.

Sections Affected
R3-3-1001
R3-3-1002
R3-3-1003
R3-3-1002
R3-3-1003

-3-1004

-1005

-1005

-1006

-1006

L W

-1007
-1008
-1008
-3-1009
R3-3-1010
R3-3-1011

1
WWWLIJJWW
oy
=
(=4
-3

SLBCECREaART

October 30, 1998

E:D.NO CHANGE.
EE. NO CHANGE.

NOTICE OF FINAL RULEMAKING

TITLE 3. AGRICULTURE

CHAPTER 3. DEPARTMENT OF AGRICULTURE
ENVIRONMENTAL SERVICES DIVISION

PREAMBLE

Rulemaking Action
Amend

New Section
Repeal
Renumber
Amend
Amend
Repeal

New Section
Repeal

New Section
Repeal

New Section
Repeal

New Section
New Section
New Section
New Section
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The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the rules are

implementing {specific):

Authorizing statute: AR.S. § 3-107
Implementing statute: A.R.S. §§ 3-3105, 3-3106, 3-3108, 3-3113, 3-3114.

The effective date of the rules:

COctober 8, 1998

A list of all previous notices appearing in the Register addressing the adopted rule.

Notice of Rulemaking Docket Opening: I A AR 33, January 27, 1993,
Notice of Proposed Rulemaking: 4 A AR. 1558, July 6, 1998.

The name and address of agency personnel with whom persens may communicate regarding the rulemaking:

Name: Shirley Conard, Rules Specialist

Address: Arizona Department of Agriculture
1688 West Adams, Room 124
Phoenix, Arizona §5007

Telephone: (602) 542-0962

Fax: (602) 542-5420

The explanation of the rule, including the agency’s reasons for initiating the vules:

In 1991, HB 2416, (A.R.S. §§ 3-3106, 3-3108 and 3-3109) mandated that the enforcement authority for the worker safety
rules, previously administered by the Industrial Commission of Arizona, Department of Occupational Safety and Health (ICA/
ADOSH), be transferred to the Arizona Department of Agriculture. While these rules provide adequate standards for monitoring
worker protection for agriculfural pesticides, the 1990 Auditor General’s Performance Audit of the enforcement of the ICA/
ADOSH pesticide worker safety rules, and the EPA proposed Worker Protection Standards (WPS) for Agricultural Pesticides
indicate that more specific guidelines are necessary to effectively implement the WPS rules and statutes.

In 1992, the Department began working to update the worker safety rules and held meetings with the agricultural industry
and various affifiated organizations. During this time the EPA proposed federal regulations governing worker protection stan-
dards for agricultural pesticides. The Depariment expected these standards to become final in late 1992 or early 1993.

When it became apparent that the EPA was not going to meet the deadline and because certain issues, such as reentry inter-
vals, personal protective measures, notification and posting, and medical monitoring and medical care, were being discussed
nationwide, the Depariment, the agricultural industry, and various affiliated organizations collectively decided to suspend dis-
cussions on the rules until EPA completed the comment period and finished the rulemaking process.

The final portions of the EPA WPS became effective July 17, 1995. The Department again began comparing the federal
standards to state standards, drafting rules, and holding meetings at which representatives of agri-labor and agri-business dis-
cussed acceptable worker protection standards that would, in large part, reduce the exposure of agricultural workers o pesti-
cides and pesticide residue.

R3-3-1002. Worker Protection Standards Authority. The EPA revisions expand the scope of the standards to include not
only workers performing hand Iabor, but persons who handle, mix, load, and apply pesticides in locations where hand labor is
being performed. The EPA rules also expand requirements for warning and notification of pesticide applications, personal pro-
tective equipment, reentry restrictions, and add provisions for decontamination, emergency medical information and transporta-
tion, monitoring handlers of highly toxic pesticides, and appropriate training.

After comparing the federal WPS with Department rules, except for 2 other areas, the Department rules were not as com-
prehensive as EPA standards. Therefore, excluding the training standards, the Department incorporates by reference the federal
Worker Protection Standards.

Besides training, the state proposed rules are more siringent than federal standards in two areas: (1) employer notification
to a farm labor contractor of the areas being treated or that have been treated with a pesticide for which the reentry interval has
not expired; and (2) requiring containers used to apply pesticides be equipped with covers that prevent splashes and spills,

R3-3-1003. Pesticide Safety Training, Although the proposed rule appears to have considerable changes, most of the
changes deal with arranging the information in a logical order. Any additional information consists of federal requirements that
pertain to the training program.

R3-3-1004. Farm Labor Contractor Oral Notification. The notification provisions in the federal WPS address the working
conditions of 2 types of employees: handlers, who handle agricultural pesticides (mix, load, apply, clean or repair equipment,
act as flaggers, etc.) and workers, who perform tasks related to the cultivation and harvesting of plants on farms or in green-
houses, nurseries, or forests. There are 3 types of provisions intended to: (1) Eliminate or reduce pesticide exposure; (2) mitigate
actual pesticide exposures; and (3) inform employees about pesticide hazards.

EPA standards concerning provision (3), require an employer to inform workers of the pesticide location treatment areas on
an agricultural establishment, helping workers avoid exposure to the areas. Because employees may report to work from differ-
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ent Jocations at different times of the day, for example, coming from on-farm camps, local housing, or being bused from cities or
other farms, the employer does not always see the workers before they enter a field. This rulemaking requires an employer to
inform the farm labor contractor of the location of the agricultural establishment’s central posting site, or of restrictions on
¢ntering the treated area, and clarifies responsibilities for employee notification.

R3-3-1003. Tanks Using Toxicity Category 1 or Restricted Use Pesticides. The current R3-3-1007 establishes the require-
ments for personal protective equipment (PPE). Except for information relating to containers, PPE is thoroughly covered in the
federal standerds. This rew Section retains container requirements currently in R3-3-1007()) and adds the requirement of water
supply protection from back-siphoning pesticide mixtures.

R3-3-1006. Agricultural Emergency. This Section discusses an agricultural emergency and establishes the information
required for the Department to consider the emergency. If workers need to enter an area before the expiration of a restricted-
eniry interval to perform tasks, including hand labor tasks, a grower may obtain permission, in advance, from the Department.
An emergency may consist of: unexpected, severe weather, including frost, high winds, tornados, or a severe pest outbreak
immediately before harvest of a time-sensitive crop, including soft fruits, soft vegetables, or floral crops. If an emergency is
anticipated through a weather forecast, pest outbreak bulletin, or other warning, an employer may not apply a pesticide after
notice of the emergency, and then due to the emergency, require workers to enter the treated area before the restricted-entry
interval has expired,

R3-3-1008 through R3-3-1011, sets up the parameters for assessing civil penalties with respect to the gravity of the viola-
tion (A.R.S. § 3-3113(1)) by using criteria established in OSHA standards and in A.R.S. § 3-3113.

The following information provides the determinations for worker protection safety cases during the last 5 vears. Individ-
ual cases may contain from 0 to 6 violations per case, but not all cases include evidence to confirm each violation, nor will each
violation warrant a tangible resolution. The non-violative category means that no evidence existed to prove the violation. Exam-
ples of non-violative are: complainant unwilling to cooperate, violation is not pesticide related, worker got dust in eye — no pes-
ticide violation, non crop application, and discrepancies found during inspection.

+  In 1993, the Department opened 15 worker protection safety cases. Of the following violations, 6 dealt with suspected

exposure:
5-TFailure to Train 8 —No PPE Available
I~ Restricted Entry Interval 3 - Labeling

The resolution of those cases were as follows:
2 ~Insufficient information to make a determination

1 —Too long a period of time occurred between incident and report to make a determination

1~ Case referred to tribal authority
3. 'Non-violative

6 - De minimus

2 —Nonserious

Total fines paid in 1993 were $700.

*  In 1994, the Department opened 6 worker protection safety cases. Of the following violations, 5 dealt with sus-
pected exposure:

2 --No PPE Available

The resolution of those cases were as follows:

3 - Insufficient information existed to make a determination
1 - Non-violative
2 - De minimus
Total fines paid in 1994 were $0.
«  In 1995, the Department opened 23 worker protection safety cases. Of the following violations, 9 dealt with

suspected exposure:
6 — Failure to Verify Training 10 ~ Failure to Train
6 ~No PPE Available ’ 1 - Failure to Issue Worker/Handler Cards
3~ Restricted Entry Internal I —Not Wearing PPE
1 —No Application List 5 —No Safety Poster
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2 — Change Site/Clothes

The resolution of those cases were as follows:

3 Complete case records cannot be found to determine the final result

7 — Non-violative

13 — Warning Letters
3 —~DeMinimus

16 — Nonserious

1 - Serious

Total fines paid in 1995 were $7,020.

° In 1996, the Department opened 26 worker protection safety cases. Of the following violations, 2 dealt with suspected

exposure:
6 —~ Training Records
7 ~No Handler Card
12 - Failure to Train
5~NoPPE
1 — Restricted Entry Internal
11 —No Medical Information
4 - Label Violation

1 - No Worker Card

2 — Failure fo Verify Training

7 - Failure to Issue Cards

5 —No Application List

8 — No Decontamnination Site

5 —No Safety Poster
3 — Change Site/Clothes

The resolution of those cases were as follows:

4 — Appropriate notification not given/case closed

1 - Time expired for making a determination

20 — Nen-violative
13— Waming Letters
7 —DeMinimus

5 —Nonserious

1 - Serious

Total fines paid in 1996 were $1,830.

. In 1997, the Department opened 19 worker protection safety cases.

1 —No Handler Card

12 - Failure to Train

5 —No PPE Available

1 —No Application List

1 ~-No Safety Poster

4 — Change Site/Clothes
5 — Disposal and storage

10 -~ Failure to Verify Training

2—No Sign

9 —No Decontamination Site
9 —No Medical Information

14 - Label Violation

8 — Agricultural Safety Compliance

1 ~ Safe Environment

The resolution of those cases were as follows:

1 —No relation to pesticide issues/case closed

1 ~ Non-violative
3 — Waming Letters

18 —Nonserious

Total fines paid in 1997 were $7,660.50.
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A showing of good canse why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of
authority of a political subdivision of this state:

Not Applicable.

The summary of the economic, small business, and conspmer impaet:

This rulemaking clarifies the current EPA worker protection standards that became final July 17, 1995, The standards on
reentry intervals, personal protective measures, notification and posting, medical monitoring and medical care are required by
federal rules. Even though the Department anticipates this rulemaking will have an impact on small business, the Department
does not expect the impact will have a disproportionate or unfair effect.

A. Estimated Costs and Benefits to the Arizona Department of Agriculture.

The changes create no additional reporting or inspection responsibilities on the agency. Because civil penalties are formu-
lated with respect to the gravity of the violation, the new Sections do not create additional procedures for iroplementation. No
additional costs will be incurred by the Department. .

B. Estimated Costs and Benefits to Political Subdivisions.

Political subdivisions of this state are not directly affected by the implementation and enforcement of this proposed rule-
making,

C. Businesses Directly Affected By the Rulemaking.
Estimated Costs and Benefits to growers, workers, handlers, and WPS training instructors:

Although this rulemaking does not include major changes in the training and notification Sections, minor changes in these
2 areas affect and, in this case reduce, the mumber of exposure of pesticide handlers and field workers to pesticide products and
residues, The benefits to these groups include a reduction in lost time from the work force, reduction of medical expenses,
increased productivity from a workforce less affected by pesticide poisoning, reduction of the possibility of accidental death
from exposure to pesticides, and reduction of the elapsed time from pesticide exposure to the time medical treatment is received.
These benefits are difficult to quantify due to the lack of specific pesticide-related injury and illness statistics, but minor changes
in these rules will have a positive impact on these types of benefits for the agricultural employee.

The EPA estimates that tens-of-thousands of acute illnesses and injuries and an unknown number of delayed-onset illngsses
occur annually to agricultural employees in the United States as the result of occupational exposure to pesticides used in the pro-
duction of agricultural plants. These injuries and illnesses continue to occur despite the protections offered by the WPS and by
product-specific regulation of pesticides.

According to the 1997 Pesticide Poisoning Surveillance Annual Report, published by the Epidemiology and Disease Con-
trol QOffice of Environmental Health, Arizona Department of Health Services, two occupational agriculture-related illness
reports were received in 1997, as required by AR.S. § 36-606. The number of telephone calls reporting pesticide exposure, or
pesticide questions and concern are: 0 definite cases, 2 probable cases, and 0 possible cases, related to agricultural employment
were determined. ‘

The Arizona State Monitor Advocate Office of the Department of Economic Security and Employment Services Adminis-
tration estimates that the number of migrant-seasonal farm workers in Arizona exceeds 90,000, (includes documented farm
workers and their families). The Pesticide Poisoning Surveillance Annual Report noted that the exposure rates from the pesti-
cide handler and user occupations are not greater than those for the nonpesticide occupations.

Pesticide-provoked ilinesses mimic many medical conditions, making chronic cases difficult to diagnose. In addition to the
number of poisonings for which medical treatment is sought, there are numerous instances where pesticide-provoked symptoms
are not treated by a physician. Symptoms of pesticide poisoning include headaches, muscle aches, and fatigue.

The following information, provided by the Arizona Department of Economic Security Research Division, shows that there
were approximately 861 agricultural industry employers in Arizona during the 1st quarter of 1997, Additionally, these affected
employers employ approximately 30,771 workers,
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SIC#
0111
0119

0161
0172
0173
0174
0175
o175

0181

0191

6711

721

0722

0723

0761

0762

Notices of Final Rulemaking

ARIZONA AGRICULTURE
1st quarter 1997
INDUSTRY ESTABLISHMENTS
Wheat 7
* Cash Grains (Not Elsewhere

Classified) 5

Cotton 294

Irish Potato 6

Field Crops (Except Cash Grains) 81
Not Elsewhere Classified

Vegetables & Melons 23
Grapes 7
Tree Nuts - 11
Citrus Fruits31739

Deciduous Tree Fruits 8
Pruits & Tree Nuts - (Not

Elsewhere Classified) 5
Oramentat Floriculture 36
& Nursery Products

General Farms, 9
Primarily Crop

Soil Preparation 9
Services

Crop Planting, 43
Cultivating & Protecting

Crop Harvesting, 58
Primarily by Machine

Crop Preparation 66
Services for Market,

Except Cotton Gins

Farm Labor Contractors 86
& Crew Leaders

Farm Management Services 16
1st QUARTER TOTAL 861

EMPLOYEES
30

46
2,785
109
765

4,423
381
404

163

33
1,024

160

58

233

3,865

3,897

16,162

1,464
30,771

Standard Industry Classification (SIC) is the statistical classification standard for all establishment-based Federal economic sta-
tistics classified by industry.

D. Estimated Costs and Benefits to Private and Public Employment.

Although the rules apply equally to public employees, including universities and colleges, and private sector employess,
costs are expected to be minimal because public agencies are expected to have a knowledge of pesticides and to have appropri-
ate equipment as required by the pesticide label. Training, and medical care provisions may reduce costs bome by AHCCCS and
other health care providers.

E. Estimated Costs and Benzfits to Consumers and the Public.

This rulemaking will have no impact on consumers or the public.

F.  Estimated Costs and Benefits to State Revenues.

This rulemaking will have no impact on state revenues.
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9. A description of the changes between the proposed rules, including supplemental notices, and final rales (if applicable):
At the request of the Office of the Secretary of State, minor editing changes were made consisting of changing spelied-out
numbers to arabic numerals; latin phrases to English equivalents; words separated by a slash; and the word “and” after a semico-

ion.

The following changes have been made as a result of testimony at the public hearing:

R3-3-1006(A), add “their’ before designee.

R3-3-1007(C)(3), change the wording from *. .
violate the training provisions of this Section.’

. months that violates the training provision of this Section,” to . .

. magnths that

10. A suymmary of the principal comments and the agency response to them:

None.

11. Any other matters preseribed by statute that are applicable to the specific agency or to any specific rule or class of rules:

12. Incorporations by reference and their location in the rules:

None,

R3-3-1002. Except 40 CFR. 170.130 and 170.230, Worker Protection Standards, 40 CFR 170, as amended June 26, 1996,
13. Was this rule previously adopted as an emergency rule?

No.

14. The full text of the rules follows:

Section

R3-3-1001.
R3-3-1002.
R3-3-1003-

TITLE 3. AGRICULTURE

CHAPTER 3. DEPARTMENT OF AGRICULTURE
ENVIRONMENTAL SERVICES DIVISION

ARTICLE 10. AGRICULTURAL SAFETY

Definitions
Worker Protection Standards

R3-3-4002- R3-3-1003 Pesticide Safety Training

R3-3-1004.

£3-3-1005-
R3-3-1005.
R3-3-1006:
R3-3-1006.
R3-3-1007-
R3-3-1007.

Notification and-pesting Requirements for Farm
Labor Contractors

Reentry-Intervals
Container Used For Mixing or Applving Pesticides
= P n P il

Agricultoral Emergency

Violations and Civil Penalties

R3.-3-100%: ;

R3-3-1008. Penalty Adjustments

R3-3-1009.  Failure to Abate

R3-3-1010. Calculation of Additional Penalties For Unabated
Violations

R3-3-1011. Repeated or Willful Violations

R3-3-1001.

ARTICLE 10. AGRICULTURAL SAFETY

Definitions

It addition to the definitions set forth in AR.S. § 3-3101 the fol-
lowing terms apply to this Article:

1.

“Agricultural emergency” means a sudden occurrence

or set of circumstances that:

a. An agricultural employer could not have antici-

- pated and over which the agricultural employer has

no controd,

b. Requires entry into a treated area during a
restricted-entry interval, and

¢.  No alternative practices would prevent or mitigate
a substantial econormic loss.

+2. “Agricultural employer” means any person, including 2

October 30, 1998

farm labor contractor, who hires or contracts for the ser-
vices of workers for any type of compensation, to per-
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form activities related to the production of agricultural
plants, or any person who is an owner of, or is responsi-
ble for, the management or condition of an agricultural
establishment that uses seeb agricultural workers.

3, “Agricultural establishment” means any farm, forest,

nursery, or greenhouse using pesticide products which
that are required by label to be used In accordance with
the federal worker protection standards. An establish-
ment is exempt from the requirements of this Article if
the establishment uses only that-sestrieted products that
do not have a federal worker protecuon statement on the
label i

“Agricuitural plant” means any plant grown or mam«
tained for commercial or research purposes and

includes: foedfeed—and-fiber-plunts—treesr-turfgrass:
flowersrshrubsr-omamentals-and seedlings:

Food, feed, and fiber plants:
Trees:

Turferass;

Flowers, shrubs;
Omementals: and
Seedlings,

FPrime e

{

5. “Chemigation” means the application of pesticides

through irrigation systems.
&8 tid
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ieid + i et ¢ periculiural
i - .

b Empleys—any—persony-includine—a—self-employed

s ttural bl

meni-tasleas-a-pest-controb-adviser
5:6. “Consultation’” means an on-site vigit by, or a response
to an inguiry from, the Agricultural Consulting apd
Training_program_ personnel. pursuant fo ARS. § 3-
109.01, to review agriculfural practices and obtain docu-
mented non«reg;g]atog advice to help ensure compli-

ance with the issues addreased

I3 33

1. “De minimis yiolation"” means a condition or pragtice
which, although undesirable has no direct or immediate
relationship to safety or health. AR.S. § 3-3101(2).

+6:8.“Early entry” means any worker or handler entering the
a treated area after a pesticide is apglied 10 a location on

the _agricultural establishment and prierto before the
expn'at:on of the restnctednentry mterval

[ i

plants:

9. “Famm lgbor confractor” means any person who hires or
contracts for the services of workers for any type of
compensation, to perform activities related to the pro-
duction of agricultural plants, but does not own or is not
responsible for, the management or condition of an agrj-
cultural establishment. -

12:10.“Flagger” means a person who indicates an aircraft
spray swath wxdth from the ground

b et oot i eation
1. IGravity based penalty” means an unadiusted penalty
calculated for each violation, or combined or grouped
violations, by adding the gravity factor to the gther pen-
alty factors.

15 “Hondle’mep Ey-a E*-"'ﬁ‘ iﬁ“a;“. tact l'ﬂ

46:12.“Handler” means any person, including a self-
employed person:

a.  Who is employed for any type of compensation by
an agricultural establishment or commercial pesti-
cide handling establishment to which this Article
applies and who is-deing daes any of the following:
i Mixing, loading, transferring, or applying pes-

Page 3490

ticides;

il. Disposing of pesncides, or pon-triple rinsed or

equivalent pesticide containers;

ili, Handling epened open containers of pesti-
cides;

iv. Acting as a flagger;

v.  Cleaning, adjusting, handling, or repairing the
any parts of mixing, loading, or application
equipment that may contain pesticide resi-
dues;

vi. Assisting with the application of pesticides;

vil. Entering a greenhouse or other enclosed area
after the pesticide application and before
gither the inhalation exposure level listed in
the labeling hasbeen is reached or ene any of
the ventilation criteria established-by-either-in

R3-3-1002 or in the labeling has been met to

3 To operate ventilation equipments,

€3 To adjust or remove coverings used in
fumigation:, or

£33 Fe monitor air levels.

viii. Entering a treated area outdoors afier pegticide
application of any soil fumigant to adjust or
remove soil coverings suchas-tarpautins.

ix. Performing tasks as a pest control advisor:

1) Buring during any pesticide application.
@ A :
listedin the-Jebelinghas | hed
ey ati e Lliched
by R3-3-1002 o in the Jebelins has
met

@) Das cted cnterval

b.  The term handler does not include:

i, Any person who is-enlyhandling handles only
pesticide containers that bave-been are emp-
tied or cleaned accordmg to pesticide product
labeling instructions or, in the absence of sueh
labeling instructions, heve-been-subjected-te
fimple-siasing are triple-rinsed or its equiva-
lent;

ii. Any person whe is-enly-handing handles only
pesticide containers that are unopened-end-is

task; or
ili. Any person who%e—remi-ng—e%eamag—ef
adjusting repairs, cleans. or adiusts the pesti-
cide application equipment at an_equipment
maintenance facility, after the equipment is

decontaminated. and is not an employee of the
handler employer.
+#%13."Handler employer” means any person who is self-
employed as a handler; or who employs sm¥ 2 handler,
for any type of compensation.

14, “Nonserious viglation” means a condition or practice
in a ploce of emplovment which does not constitute g
serious violation but which vielates a standard or rule
and has a direct or immediate relationship fo safety or
heglth, unless the emplover did not,_and could not with

the exercise of reasonable dzlzzence know of the pres-
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2E15.“Personal protective equipment” means devices and
appare} that are worn to protect the body from contact
with pesticides or pesticide residues, inchuding cover-
alls, chemical-resistant suits, chemical-resistant gloves,

chemicai-resistant footwear, respiratory protection
devices, chemicalresistant aprons, chemical-resistant
headgear, and protective eyewear.
16, “Pest control advisor” means a crop advisor, as defined
.in 40 CFR 170, who agsesses pest numbers or damage,
pesticide distributions, or the status or requirements fo
sustain the apricultural plants, The term does pot inciude
a person who performs hand-labor tasks or handling
activities,
22:17. “Pesticide " means:
(a) any substance or mixture of substances intended
Jor preventing, destraying, repeliing or mitigating
any pest.
(b) any substance or mixture of substances intended
Jor use as a plant regulator, defoliant or desiccant,
ARS. § 3341021
Aty Tevd o pn 1M s oo

24:18.“Restricted-entry interval” means the time after the end
completion of a pesticide application during which entry
into the a freated area is restricted as indicated by the
pesticide product labelipg label.

19. Restricted use pesticide” megns g pesticide classified
as such by the United States Environmental Protection
Agepcy. AR.S. § 3-361(8)

20. “Serious violation” means a condition or practice in g
place of agricultural employment which violates a stan-
dard or rule or section 3-3104, subsection (4} and pra-
duces a substantial probability that death or serious
physical harm could result, unless the emplover did not,
and could not with the exercise of reasonable diligence,
know of the presence of such condition _or_practice.
ARS. §3:3101 (10).

21. “Substantial economic loss” means a loss in vield
greater than expected hased on the experience and fluc-
tuations of crop vields in previous veers. Only losses
caused by an_agricultural emersency specific fo_the
affected site and peographic area are considered. The
contribution of mismanagement is not considered in
determining the loss. ]

l€¥ H '! e !‘ E‘ I’” “:PEEE.I E‘E r GEtEgEI‘:‘ ;I’” “;EFH‘E

33 3 i 3

R3-3-1002.

A.

B.

>

BB
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26:22.“Treated area” means any area {o which a pesticide is
being directed or has been directed.

27:23 “Worker” means any person, including a self-
employed person, who is employed for any type of com-
pensation and who is—performing perfonms activities
relating to the production of agricultural plants on an
agricultural establishment te-whieh-this-Article-npplies.
Wihile-persens The requirements of this Article do not

apply to any person employed by a commercial pesti-

cide-handling establishment are—performing who per-
forms tasks as a pest control advisorsy—they—are-not
: L bt \ Cehi cele.

Worker Protection Standards

Except 40 CFR 170.130 and 170.230, worker protection reg-
ulations shall be conducted as prescribed in 40 CFR 170, as
amended June 26. 1996. This material is incorporated by ref-
erence, on file with the QOffice of the Secretary of State and

does not include any later amendments or editions of the
incorporated matter,

When the provisions of 40 CFR 170 are inconsistent with this
Article, the provisions of this Article shall apply,

Any worker or handler who meets any of the following

requirements is exempt from this Section:

A _handler who s currently certified as an anplicator of
restricted use pesticides, under R3-3-207 or R3-3-208;
A worker who is currently certified as an applicator of
restricted pse pesticides, under R3.3-207 or R3.3.208,
or who holds a current handler card;

A worker or handler certified as a trainer in accordance
with this Section:

A_worker or handler who is certified or licensed as a
crop advisor by a program approved in writing by the

ol

g

o

b

Envrronmental Protectton Agencv or the Denaﬂment

éie;empieyer— Trammg venﬁcataon
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Bgfore a handler performs a handling task, the handler
emplover shall verify that each handler has received

pesticide safety training during the last 3 vears, exclud-
ing the month in which the training was completed. The
agricultural employer shall verify that each worker has
received pesticide safefy training during the last 5 years
before allowing a worker entry into the area:

2. To which a pesticide has been applied during the
past 30 days, or

b. To which a restricted-entry interval for the pesti-
cide has heen in effect within the past 30 davs.

The agricultural employer and the handler employer, or
the designee, shall assure ¢psure that a worker or han-
dler possesses a training verification card by visually
examining the card. If the agricultural employer or the
handler employer has no reasonable basis to believe that
the worker or handler training verification card is
invalid, that determination shall meet the requirements
efassuring that the worker or handler has been trained.
A baadler-ar-worker-does-not-possess—a-valid training
verification card s valid ift

a. The handler or worker training verification card
has set been issued in accordance with this mile
Section; or

b L et
];he h&n]dia o "B;;&e* f&ﬁ;‘*ﬂgﬂ 'eﬂﬁe]&ae“ ee:! d
bearine i o Fieatt :

&b, The worker training was completed more-than-five
within 5 years of the verification card isspance, or
the handler training was completed more-thanthree
years within 3 years of the verification card issu-
ance, before-the-beginning—of-the-ewrrent-month
excluding the month in which the training was
completed.

C. Pesticide Safety Information.

L

Volume 4, Issuc #44

The agricultural employer shall provide the following
pesticide_safety information. in a manner that the
emplovee can understand, to any worker who does not
possess a iraining verification card before that worker
enters an area on an agricyliural establishment if, within
the last 30 days a pesticide has been applied or a
restricted-entry_interval for the pesticide has been in
effect:

a. Pesticides may be on or in plants, soil, irrigation
water, or drifting from nearby applications;

b. Workers may prevent pesticides from entering their
bodies by:

Following directions or signs, or both, about
keeping out of a treated or restricted area;

ii. Washing before eating. drinking. chewing

gum or using tobacco products, or using the
toilet;

Wearing work clothing that protects the body
from pesticide residue:

tv. Washing or showering with soap and water,
shampooing hair,_and putting on clean cloth-
ing after work:

y; Washing work clothes separately from other
clothes before wearing;

8

o
o~

B
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vi. Washing immediately in the nearest clean
water if pesticides are spilled or sprayved on
the body, and as soon as possible, showering,
shampooing, and changing into clean clothes.

Additional pesticide safety training shall be pro.

vided before the 6th dav of entry into a pesticide
treated area,

The asricultural employer shall verify compliance by
using the employee’s sisnature or other verifiable means
to_acknowledge receipt of the information required in
subsection (CH1):

e

D. Pesticide Safety Training,
1.

The agricultural employer shall provide pesticide safety
fraining to a worker before:

a2, That worker enters a freated area on an agriculiural
gstablishment during a restricted-entry interval to

perform early-entry activities:

b. The 6th day that the worker enters an area on the
agricultural establishment if a pesticide has been
applied within the past 30 days, or a restricted-
entry interval for the pesticide has been in effect
within the past 30 days.

The pesticide safety training program shall be in 2 lan-

guage easily understood by the workers or handlers,

using a translator if necessary,

2. General pesticide safety information presented
either orally from written materials, or andiovisu-
ally. shall contain nontechnical terms that the han~
dlers and workers can understand, The trainer also

shall respond to handlers® and workers’ guestions,

Information shall relate solelv to pesticide safety
training,
Specific _pesticide safety  training information

Hazards of pesticides resulting from toxicity
and _exposure, including acute and chronic
effects, delaved effects, and increased sensi-

e &

o

tivizy
ii. Rontes by _which pesticides can enter the
body:

et +
[l
ey

[E:

Signs and symptoms of common types of pes-
ticide poisoning;

Emergency first aid for pesticide injuries or
poisonings:

How to obtain emergency medical care;
Routine and emergency body decontaminar

tion procedures, including emerpency eve-
flushing technigues;

vii. Warnings about taking pesticides or pesticide
containers home.

viil. How violations may be reported to the Depart-
ment.

d. In addition to the information in subsection

{D)(2)(c). the pesticide safety training program for
the worker shall include the following:

Where and in what form pesticides may be
encountered during work activities;

Hazards from chemigation and drifi;
Hazards from pesticide residue on ¢lothing:

October 30, 1998
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iv. Requirements of this Article designed t¢ = B<E.Training workers for early entry irrigation and limited con-

reduce the risks of iliness or injury result-
ing from workers’ occupational exposure

to pesticides, including application and
enl restrictions. posting of warmin

signs, oral warnine, the availability of
specific information about applications
rotection against refaliatory acts, andthe ¢
design of the following warning si

DANGER PELIGRO
PESTICIDES PESTICIDAS

KEEP OUT b-
NO ENTRE

e. In. addition to_the information in subsection
2¥¢), the pesticide safety training pro. for
the handler shall include the following: E-

i. Format and explanation of information gon-
tained on pesticide labels and in labeling
including safety information such as precap.
tionary_statements about human health haz-
ards;

ii. Need for and appropriate use of personal pro-
tective equipment;

ili. Prevention, recosmition, and first aid treat-
ment of heat-related ifiness;

iv. Safety requirements of handling, transporting,
storine, and disposing of pesticides, including
general prosedures for spill cleannp;

v. Environmental impact of drift, munoff, and
potential impacts on wildlife; £

vi. Requirements of this Article that shall be fol-
lowed by handler emplovers for the protection
of handlers and other persons. including the
prohibition_against applying pesticides in a
manner that will cause contact with workers.
or other persons, the requirement to use per-
training and decontamination, and protection
against retaliatory acts.

Upon the successfisl completion of training, the

trainer shall issue a training verification card, as

preseribed by the Department, to each handler or
worker and shall maintain a record in indelible ink

ontammg the followmg information:
The name and signature of the trained worker
or handler:
The training verification card number;
The issue and expiration date of the training
verification card:
The social security number or the unique
trainer-assigned identification pumber of the
worker or handler; )
The name and signature of the trainer; and
The address or location of where the fraining

oseurred, including city, county and state.
October 30, 1998 Page 3493

fr

[

bt s
ferid

.
)
fae)

:

&

84

tact eaﬂy—eaﬁ&y activities, permitted-by-R3-3-1605 g3 pre
scribed in R3-3-1002, shail eeﬂs&st—ﬁf-ram&mg—me-wefkef

in-pestieide-safety oocur before the worker enters a-trented an
area on the an agnculturai estabhs?unent dunng a restmcted~

Volume 4, Issue #44




Arizona Administrative Register

Voiume 4, Issue #44

Notices of Final Rulemaking

£

EF. Worker and handler training verification cards from all-othes
federally approved worker safety training programs shall be
accepted-in-Asizens as proof of training.

Trainer requirements.

L

[~

[

5.

Any person applving to be certified as a pesticide safety

trainer shall:

2. Complete the Department pesticide safety training
program established in subsection (D), or

b. Hold a current restricted use certification. issued by
the Department for certified applicators,

An applicant shall submit a siened affidavit to the

Department verifving that workers and handlers shall be

trained according to_the requirements of subsection

D2} The affidavit shall include the following:

a. The name, address, telephone number and signa-
ture of the applicant:

b.  The date of the application.

Trainer certification pursuant to subsection (G)Y(1){a) is

nontransferable and is valid for 3 vears from the date of

issuance, excluding the month in which the trainer was

certified, except as otherwise provided in subsection (7).

Trainer certification shall be renewed upon completion

of a2 Department worker protection standard recertifica-
tion course,

Trainers shall maintain the records contained in subsec-
tion (MN(2XE) for 5 vears for workers. and 3 vears for
handlers, excluding the month of the verification card

issuance.
The trainer shall make available the worker and handler

records prescribed in subsecton (DY(2)(f) for inspection
and copying by the Department.

&:H. The Assistant Director or the-Assistant-Direstor’s-representa-

tive designee, after showing preper identification and creden-
tials, shall be permitted to inspect places where worker safety
training is being held and to question trainers and attendees to

determine

compliance with

the requirements of this rele Section.
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31, The following eetiens may be grounds for suspension, revo- 1. The location of the agricultural establishment’s central
cation, or denial of trainer certification=: posting site: and
1. Failing to follow the worker and handler training 2. The restrictions on entering the treated area as specified
requirements set-forth-in-paragraphs prescribed in sub- in 40 CFR 170.120(d),if a treated area is within ¥4 mile
sections (ePER>throush-£5} (D)2)(a) through (DY 2)(e). of where workers will be working and the treated area is
2. Failing to issue training verification cards to workers not posted as allowed or required in 40 CER.170.120(a).
and handlers as prescribed in paragraph subsection (b}and (c).
566y (DI2X(D). B. The farm labor contractor shall;
3. Failing to maintain the fraining information required 1. Post or provide the worker in writing, with the informa-
prescribed in subsection (G)}5) (4), tion in {10 CFR 170,122, or shall post or provide the
4. Acting as a trainer without certification as prescribed in worker in writing, the specific location of the central
subsection &) (Q). posting site fc?r each agn_cultural establishment on which
5. Failing to fulfill the requirements of the maining-agree- the worker will be working: .
sment affidavit as set-forthin—subdivision-G() pre- 2. Provide the worker with restrictions on_entering =z
scribed in subsection (G)(2). treated area as speciffed in 40 CFR 170.120(d) if the
6. Having had a similar certification reveked, suspended or ircated area on the agriculura) establishment where 2 area_on the 2 gu]m:_-a!_es:rabh@ment where 2
denied in this jurisdiction or in any other jurisdiction gg;ﬁ:; ]VSV i};:;:’or;gg‘i};: t::;:‘;g aﬁe:laif d‘,’g “;}:ere Ehfi
11hi R mne. 13 nol NoSie
within fhe last threeyears 3 vears. as allowed or required in 40 CFR 170.120(2). (b) and
R3-3-1004. Notification and-postinz Requirements for Farm {c).

Labor Contractors

A. The owner or operator of an ag_r;cu]mmi estabhsbment §hail
provide the farm labor contractor who performs work on that
agricultural establishment with:

October 30, 1998 Page 3495 Volume 4, Issue #44




Arizona Administrative Register
Notices of Final Rulemaking

R3.3.31005. Container Used For Mixing or Applying Pesti- diately and provide the Assistant Director with written
cides evidence of the emergency within 3 davs, The Assistant
A.  All openings on containers used for applying pesticides shall Director shall, within 10 business davs of receipt of the

be equipped with covers that prevent splashes and spills. written evidence of the emergency or completion of the
B. All containers shall: investigation, issue a letter to the requesting party con.

1. Betransiucent. or firming or denying the request for an agricultural emer.

2. Have a means to indicate externally the internal Yiquid gency.
level in the container, or C. Occurmrence of agricultiral emergency,

3. Have a filler hose nozrle that antomatically stops the 1. Xinformation is obtained after business hours, or during
filling operation before the liguid pesticide mixture a_weekend or holiday, showing that a declaration of
spills over the top of the contaiper. agricultural emergency is necessary, the requesting

. Any emplover who mixes or applies any liquid pesticide mix- party shall inform the Department, orally, the next busi-
ture in a container with a capacity of more than 49 gallons ness day following the emergency and provide the fol-
shall have a handler present whenever pesticides are mixed or lowing information. in writing, within 72 hours of the
containers are filled to ensure that the liquid pesticide mix- emergency or notification:

ture does not spill over the top of the container. 2. The cause of the emergency.

D. Each handler, while mixing pesticides, shall protect the water b. The area where the emersency gecurred
supply from back-siphoning pesticide mixtures, ¢. A brief explanation of why early enfry was neces.
sary,
d.  Why other methods could not be used 1o avoid the
garly enry, and
e, The justification that substantial economic loss
would have occurred.

2. Hagrower or requesting party does not submit the writ-
ten evidence of the emergency in subsection (BY(1) orif
the Assistant Director questions whether the written evi-
dence of emergency could have occurred before the
emergency. or the validity or adequacy of the writien
evidence of the emergency, the Assistant Director shall
investigate & grower's entrv into the restricted-enfry

interval area and advise the requesting party of the rea-
sons for the denial.

3. The Assisfant Director shall within 10 business davs of
recelnt of the evidence of emerpency or completion of
the investigation issue a letter to the requesting party
confirming or_denying the request for the agricultural
eimergency.

R3-3-1006. Agricuttural Emergency

A:.  Any grower, a group of growers, or desienes may request the
Assistant Director for an agricultural emergency.

B. Possibility of agricultural emergency,

1. If during business hours information is ohtained show-
ing that a declaration of an apricnftural emergency is
necessary, the requestin shall notify the Depart-
ment_immediately and provide the following informa-

The cause of the emergency,

The area where the emergency may oceur,

An explanation of why early entry is necessary,

Why other methods cannot be used to avoid the

early entry_and

The justification that substantial economic loss will

occur,

The Assistant Director shall render a decision to the

requesting party on whether an agriculfural emergency

exists within 4 hours of receiving the information,

3. Ifagrower or requesting party does not submit the writ-
ten documentation in subsection (BY(1) or if the Assis-
tant Director guestions the validity or adequacy_of the
written evidence of the emergency, the Assistant Direc-
tor. shall investigate a grower’s entry into the restricted- :
entry interval area and advise the requesting party of the 8 jeet i i ietdes H
reasons for the denial of the agricultural emergency. b Yehicle-mounted-spray-nozsles-are-jocated-below

4, If the information in subsection (BY1) is given oraily, and—behind—the—employee—and—the—nozales—are
the requestin shall notify the Department imme- direeted-downward:

plo e

jo

b

Volume 4, Issue #44 Page 3496 October 30, 1998



Arizona Administrative Register

Notices of Final Rulemaking

engaged-in R3-3-1007. Violatiens and Civil Penalties

+  Mixissend-lopdingpetivitios: A. Serious violations. The base penalty for any serious violation
2 diusting—cleaning ansirine-contaminated-min-lan is. $300 and po adiustment shall be made for mitirating ¢ir-
cumstances. The penalty for a violation.in which a person is

killed or permanently disabled shall be the maximum allowed
nARS. §8§3-3113 and 3-3114.

B. Nonserious violations. The Assistant Director shall calculate
the base penalty for a nonserious violation and determine the

civil penalty amount based on the factors prescribed in
ARS, §3-3113(1). If there are contributing or mitigating cir-

cumstances, the points mav be adjusted, provided the adjust-
ment is documented.

VIOLATION GRAVITY FACTOR
{1~ lowest: 4 - highest)

VIOLATION GRAVITY
Central Posting 1-2
Training 1-4
Decontamination 1-4
Personal Protective Equipment 1-4
Pesticide Applications and Notice 1-4
Pesticide Application Restrictions 2-4

o

Other Requirements 1-
C. Size of business, The Assistant Director shall use:

1. The maximum number of emplovees at anv | time dur-
ing the previous 12 months from the date of notice
including only the Arizona branch offices to determine

the size busingss category: or

2. A site-specific emplovee count if the violation does not
endanger emplovees at other locations of the busingss:
or

3. The number of persons trained by a trainer during the

previous 12 months that violate the training provisions

SIZE-OF-BUSINESS
Number of Emplovees or

Size Category Number of . People
Trained

i 1-10

I 11-75

i 76-150

v More than 150

D. Base penalty. The Assistant Director shall calculate the base
penalty for the alleged violation by using the violation grav-
ity factor established in subsection (B) and applving the size-
of-business category established in subsection {C).
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BASE PENALTY 3. Ifaviolation is a repeated violation, as prescribed in R3.
) . 3-1011 for compliance history. a base penalty adinst.
Gravity Size Category ment factor shall not be used in assessing a penalty.
Factor 1 I mx v
1 750 3 $350 $400 BASE ADJUSTMENT FACTORS
2 300 350 400 450 Pesticide
3 330 - 400 450 508 Signal word danger with skull and
4 500 500 500 500 crosshones 5
E. Combined or group violations. The Assistant Director may Signal word danger 4
combine or group violations. Warning 3
1. Violations may be combined and assessed 1 penalty if Caution 2
the violation does not cause any jmmediate danger to Indirect relation to the violation 1
public health or safety or damage to property. Harm to Humag Health B
EXAMPLE: 8 workers on a harvest crew have received Actual Injuries or temporary reversible
no training and there is no evidence of exposure. This illness resulting in hospitalization ora
situation may result in only 1 training penalty being variable but limited period of disability,
assessed against the emplover. ¢(hospital care greater than 8 hours) 9
2. Violations may be grouped if they have a common ele- Actual (doctor care required, less than
ment and it is apparent which violation has the highest & hours) [
gravity, The penalty for a grouped violation is assessed Minor supportive care only 2-4
on the viglation with the highest gravity. The penalty for Consequence potential 1-2
a grouped violation is assessed pursnant to the appropri- No refationship found E}___
ate law or rule with the highest gravity. Compliance Historv
EXAMPLE: Two crews from the same company are One ot more viglations in the previous 12
engaged in an improper handling activity and I crew is months
using a pesticide with a “danger” signat word, (skull and One ot more violations in the previous 24
cross bones) while the other crew is using a pesticide months 3
with a “wamning” signal word. This situation mayv result One or more violations in the previous 36,
in.the employer being assessed 1 penalty based on the months 1
penalty for the “danger” (skull and cross bones) viola- No violation history §
ton. Culpability
¥. If a decision is not reached in a negotiated settlement, the Knowing or should have known 4
Director may assess 2 penalty pursuant to AR.S. §3-3114, Negligence 2
. ;. Neither 0
Goed Faith 0--—-2

B. The Assistant Director mayv reduce the base penalty for a
nonserious violation, as determined in R3-3-100HC). by as
much as 80% depending upon the number of emplovees or
rained persons. good faith, and history of previous viola-

tions.

FINAL PENALTY CALCULATION

Nonserious Serious

Yiolation Violation
Number of Penalty Penalty
Points Adjustment Adjustment
3orbelow  Base-80% Base Peneity
4 Base —63% Base + 10%
3 Base -50% Base + 20%
6 Base -35% Base + 30%
1 Base —20% Base + 40%
2 Base —5% Base + 50%
9 Base Penalty . Base-+60%
10 Base + 20% Base + 70%

R3-3-1008. Penalfy Adjustments n Base + 35% Base + 80%

A. The Assistant Director shall assipn an appropriate number of 12 Base + 50% Base + 90%
points for each of the following 5 factors to increase the base 13 Base + 65% Base + 100%
penalty for a_serigus violation, or increase or decrease the 14 Base + 80% Base + 100%
base penalty for a nonserious violation. 13ormore Base+ 100% Base + 100%

1. Hithe total adjustment points on a nonserious violation is EXAMPLE:
less than 9. the base penalty is reduced: if it {s more than A business employs 26 people in Town A and 14 people
9, the base penalty is increased, in.Town B. In addition 35 seasonal people are
2. Ifthe total adiustment points on a serious viglation is 3 employed during the harvest, The total annual emplovee
or less, the base penalty shail be imposed: if it is more positions equal 75. The following violations are found
than 3, the base penalty is increased. during an inspection: (1) No training for 335 seasonal
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workers on the harvest crew; (2) No available decon-

tamination supplies; (3) No safety poster at the central

posting location: {4) No emergency telephone number

posted, and no medical facility location posted at the

central posting location; (5) No posted pesticide applica-

tion information at the central posting location.

Step 1. Use the Violation Gravity Factor table to deter-

mine the gravity of the violation.

1) Training. 1-4 2 points, all 35

workers are
combined;

{2) Decontamination, 1-43 points, no supniies

were availablewithin
the prescribed
distance and it has
been 25 days since
the most recent

(31=(5) Central,
Pogting, 1-2 1_point, since the
*viglations concerns
the same factor, they
are combined. (There
is evidence that the
oid poster blew away
and the pesticide
application
information is kept
available in the
secretary’s desk, but
available.)
Step 2. Use the Size of Business table to determine the
size category.
75 employees falls into the size catepory II;
Step 3. Use the Base Pengity table to determine the base
penalty. Use column I based on the Size of Business
Violation 1, with a gravity factor of 2, equalsa
base penalty of $350;
Violation 2, with a gravity factor of 3, equals a
e penalty of $400;
Violations 3, 4, and 5. with a gravity factor of
1. equals 1 base penalty of $300.
Step 4. Using the Base Adiustment Factors table to cal-
culate the adjustments, if any, In this case. the base
adjustments are uniform in all catecories except #4, cul-
pability.
Pegticide. It was a indirect relationship

ance. For violations 1 and 2. 4 points for
knowing or should have known: For_viola-
tions 3. 4. and 3, 2 points for negligence,
Good Faith, The inspector came back 5 davs
later and the workers were trained the day of
the first inspection, the poster was posted and
evervthing was in compliance. Since the
emplover corrected the violations quickly, —1
point..

Step 5. Add the points for each violation from Step 4.
Violation1  I1+1+0+4-+1=5
Violation2  1+1+0+4+-]=5
Violations 3. 4. 51+1+4-2+-1=3

Step 6. Using the Final Penalty Caleulation table to
determine the appropriate violation penalty adjustment
that corresponds with the base adjustment factor point
total. Use the definitions for nonserious or serious viplas
tions to determine the appropriate violation penalty
adjugtment column. In this case. use the nonserious pen-
alty adjustment column,

Viglation 5
—1 points Base ~50%= 350
175=$175
Viplation s

2 points Base -80%= 400 -
200=$200
Violstions _ 3

3,45 points Base -80%= 00 240
60

Adinsted Penalty Total 3433

R3:3-1009. Failure-to-Abate

The Director shall issue a notification of failure-to-abate an

alleged viglation if 2 violation has not been corrected as spec-
ified on the citation, Failure-to-abate penalties, pursuant to
AR.S. § 3-3113(F). shal! be applied if an emplover or han-
dler has not corrected a previous cited violation that is a final
order of the Director. When determining the appropriate pen-
alty amount, the Director shall take into consideration 2 good

faith effort to abate the viclation.

B. If a person does not file a timely notice of contest within the

30-day contest peried, the citation and_proposed penalties

shall be a final order of the Director.

C. If a person files a notice of contest pursuant to ARS, § 3-

3116(A), the period for the abatement shall not hegin, as to
those violations contested. until the day following the entry
of the final order by the Director affirming the citation. If the
person contests only the amount of the proposed penalty, the
person shall comect the alleged violation within the pre.
scribed abatement period.

because of the timing of the application and R3:-3-1010. Calculation _of Additional _Penalties For
when _the workers were in the treated area. 1 Unabated Violations
point. A. The Assistant Director shall caleulate a daily penalty for

October 30, 1998

Harm to Human Health, There was no hamm to

health and the pesticide had not been applied
recently. 1 point,

Compliance History. This farm has no previ-
ous violation history, 0 points.

Culpability. The supervisor attended a “train-
the-trainer” course 2 vears ago and should
have been aware of the requirements of the
worker protection standard. Therefore, for the
first 2 violations the supervisor should have
known about the requirements. For the last 3
violations, the central posting sight was not
checked frequently enough to ensure compli-

Page 3499

unabated violations if fajlure to abate a serions or nonserious
yiolation exists at the time of reinspection. That penalty shall
not be less than the penalty for the vielation when cited,
except as provided in suhsection (C).

1. Ifno penalty was initially proposed. the Assistant Direcs
tor shall determine a penalty. In no case shall the penalty
be more than $1.000 per day, the maximum allowed by
AR.S. §3-3113(E). :

The daily proposed penalty shall be_multiplied by the
number of calendar days that the vielation has continued
nnabated. except for the following: The number of days
unabated shall be counted from the day following the
abatement dafe specified in_the final order. It shall
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include all calendar days between that date and the date 2. The penalty for a repeated serious violation shall be
of reinspection, excluding the date of reinspection. multiplied 5 times for the first repeated violation and 7
B. When calculating the additional daily penalty, the Assistant times if the viglation has been cited twice before, up to
Director shall consider the extent that the viclation has been the maximum allowed by AR.S. § 3-3113(A).
abate whet%xer t‘he em lc_ gr has made a good fmtl': effort to 3. The pemalty for a repeated serious violation in which
correct the violation, and it is heyond the employer’s contro someone is disabled or killed shall be multiplied 10
to abate, Based on these factors, the Assistant Director may factors, the Assistant Director ma times for each repeated violation, up fo_the maximum
reduce or eliminate thfe daily penalty. ) allowed by AR.S. § 3-3113(A)
EXAMPLE: If 3 of 5 instances have been corrected. the daily 4 olation havi initial
proposed penalty (calculated as outlined in_subsection (A) 4. A repeated violation having no initial penalty shail be
without regard to any partial abatement), may be reduced by assessed for the first repeated violation as determined by
the percentage of the total violations which have been cor- this Article.
rected. in this instance. 3 of 5. or 60%. 5., Ifthe Assistant Director determines, throush documen-~
. . tation, that it is appropriate, the penalty may be multi-
R3-3-1011  Repeated or Willful Violations ) nlied by 10, up to the maximum allowed by AR.S. § 3-
A. The Assistant Director shall calculate a penalty for each vio- 3113(A).
lation classified as serious or nonserious if similar violations \ . . .
are repeated within the last 3 vears from the date of notice. B. The Assistant Director may adjust the gravity based penal
1. The penalty for 2 repeated nonserious violation shafl be b a multiplier up fo 10 for any willful violation, up_to the
doubied for the first repeated viglation and tripled if the maximum allowed by A.R.S. § 3-3113(A).
violation has been cited twice before, up fo the maxi- C. The Assistant Director shall not allow a reduction for any
mum allowed by ARS, § 3-3113(A). serious or nonserious willfully repeated violation.
NOTICE OF FINAL RULEMAKING
TITLE 3. AGRICULTURE
CHAPTER 4. DEPARTMENT OF AGRICULTURE
PLANT SERVICES DIVISION
PREAMBLE
1. Sections Affected Rulemaking Action
Article 1 Amend
R3-4-102 Renumber
R3-4-102 ‘ New Section
Table 1 New Table
2. The specific anthority for the rulemaking, including both the authorizing statuge {general) and the statutes the rules are
implementing {specific):
Authorizing statute: AR.S. §§ 3-107, 41-1073
Implementing statute: AR.S, §§ 3-107, 41-1073, 41-1074, 41-1075, 41-1076
3. The effective date of the rules:
October 8, 1998,
4. Alist of all previous notices appearing in the Repister addressing the adopted rule:
Notice of Rulemaking Docket Opening: 4 A.AR. 474, February 13, 1998
Notice of Proposed Rulemaking: 4 A.A.R. 1661, July 10, 1998
5. The name and address of agency personnel with whom persons may communicate regarding the rulemaking;
Name: Shirley Conard, Rules Specialist
Address: Arizona Department of Agriculture
1688 West Adams, Room 124
Phoenix, Arizona 85007
Telephone: (602) 542-0962
Fax: (602} 542.5420
An explanation of the rule, including the agency’s reasons for initiating the rule;

ARS, § 41-1072 et seq., requires agencies to adopt rules establishing time-frames for the granting or denial of licenses.
AR.S, § 41-1001(11) defines a “license” as the whole or part of any agency permit, certificate, approval, registration, charter
or similar form of permission require by law, but it does not include a license required solely for revenue purposes. The rules
must specify:
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1. An “administrative completeness time-frame” (the time it takes the agency to determine if an application is com-
plete);
2. A “substantive review time-frame” (the time it takes the agency to review the application and determine if the

applicant meets the substantive criteria for licensure); and
3. An “overall time-frame” (a combination of the administrative completeness and substantive review time-frames.)

The law also requires an agency to notify applicants within the established time-frames, whether the application is com-
plete (administrative completeness) and whether a license or certification is being issued (substantive review).

The Department researched our licenses, certifications, permits and registrations to determine whether they constituted a
“license” as considered by A.R.S. § 41-1073. R3-4-102 contains the final listing, in the form of a matrix, of those licenses which
fall under the reguirements of the new law.

According to legislation, time-frames are required only for licenses that require an application for processing. A R.S. § 41-
1073 prescribes that . . . [nfo later than December 31, 1998, an agency that issues licenses shall have in place final rules estab-
lishing an overall time-frame during which the agency will either grant or deny each type of license that it issues. The definition
of “overall time-frame” is . . .the number of days after receipt of an gpplication for a license during which an agency determines
whether to grant or deny a license. The Department has examined our Heenses and determined which lcenses require an appli-
cation for issuance, and which licenses are summarily issued upon request. The Department does issue some licenses based
upon review of an application, and under this statute has developed time-frames. However, where the Department does not
require an application for issuing a license, which includes most quarantine approvals, the Department is not required to develop
time-frames.

The term “application” is not defined in the administrative procedures statutes. However, an application is generally a writ-
ten request in which the information provided is used in determining if the applicant meets the necessary qualifications for a
license. This also has served as a guide when reviewing the licenses that require an application.

The language of A RS. §41-1073(C) was carefnlly considered in reviewing and establishing the time-frames in R3-4-102.
In particular, potential impact of delay on the regulated community is weighed against the resources of the agency. Some
reviews are done from our regional offices by inspectors assigned to ficld work. This allows a more responsive approach to local
needs, but also means there are less personne! doing more varied types of work. The majority of our licenses, however, are
issued from the central office where supervisors and managers are required to give final approval. For this reason the time-
frames given are “maximum?®, o allow for situations where the license application may have to be sent to the central office for
approval, or where the assigned person may not be available for licensing duties. It is extremely rare that the fully allotted time-
frames will be used,; particularly in cases when the administrative completeness review is all that is necessary. In this case, if all
the required documentation and information is submitted, the license is issued, as there are no other criteria for denial.

The following licenses require more time in the substantive review period after the application has been reviewed for com-
pleteness.

R3-4-218, Cotton Boll Weevil Pest R3-4-219, Citrus Fruit Surface Pest, R3-4-226, Scale Insects Pests, and R3-4-240
Plum Curculio Apple Maggot do not require an application, however a written request is necessary to determine if the applicant
meets the necessary gualifications for a permit. The applicant generally calls the program manager to determine whether spe-
cific plants may be moved into or through the state. The program manager then requests the applicant to send a letter outlining
the particulars of the request.

R3-4-2.20, Citrus Nursery Stock Pests establishes the entry requirements for nursery stock. After an application is received,
the root stock registration numbers are checked to verify that they have been found free of tristesa and other plant pathogens.
This process may take some time, depending upon the workload of Department personnel.

R3-4-501, Colored Coiton establishes the requirements for producing colored cotton and provides sirict regulations to pro-
tect the existing cotton industry from potential colored fiber and seed contamination. This rule specifies that faJll producers
who intend to grow colored cotton shall register in writing with the Department no less than 30 days prior to the cofton planting
dates for the cultural cotton zones prescribed in R3-4-204. The Department uses the time period before the planting date to
respond to the applicant if there are any questions concerning the application, and to verify the planting location.

R3-4-303, Special nusery. certification: ozonium root rot inspection explains the inspection procedure used to determine
whether ozonium reot rot is present In the soil. The applicant may apply for 3 different types of certifications:

(1) The Method of Growing certification is verified by an inspection that the applicant’s plants are separated from the soil
cither by a raised platform, such as a bench, or some type of buffer, such as rocks, between the plants and the ground.

(2 Indicator Crop Planted on Applicant’s Property. The applicant’s property has 4 years to be certified free from ozonium
root rot for a total of 3 years. (Does not have to be consecutive years) The Department 1st provides the applicant with a list of
possible crops that qualify for ozonium root rot testing. After the crop is planted, the Department inspects the crop 3 times dur-
ing the yearly growing season. If no ozonium root rot is found, the 1st year is established. Within the 4 year period, if some of
the plants in a specific field do not live, those fields will fail certification and the applicant may replant the indicator crop. Mean-
while the Depariment will inspect the applicant’s remaining fields 3 times each year to continue verification of ozonium root
rot-free fields.
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The substantive time-frame reflects an additional 10-month period that allows for early application. For example: If the
applicant applies for a certification in September, generally the 1st inspection won’t take place until the growing season begins
the following July or August. This early application sets up the possibility that 10 months could pass where no type of review
can be done. The following chart provides 4 possible examples for the substantive review time-frame.

YEAR i 2 3 4 Total Passed Inspections
. (3 yrs. Req.)

AlVIndividual Fields Pass Pass Pass 3 years

Individual Fields Pass Pass Fail Pass 3 years

Individual Fields Pass Fail Pass Pass 3 years

Individual Fields Pass Fail Fail Pass 2 years

At the end of 4 years, if the applicant’s fields do not meet a total of 3-yeats ozonium root rot-free stafus, the applicant may
reapply for certification for the failed fields and submit another application and certification fee.

(3) Indicator Crop Planted in Surrounding Area. If the surrounding property is already planted with indicator crops, the
applicant may request the Department to certify that the applicant’s property is ozonium root rot free. This free period must total
2 years. The same types of circumstances that apply to example (2), such as early application, and 3 inspections per year apply
to this inspection procedure. If the surrounding area is planted in rotating crops such as cotton and corn the following chart pro-
vides 4 possible examples for the substantive review time-frame.

YEAR 1 2 3 4 3 TotalPassedInspections
Cotton Corn  Cotton  Corn Cotton (2 yrs. Req.)

All/Individual Fields Pass Pass 0000 ee- 2 years

Individual Fields Pass Fail Pass 2 years

Individual Fields Fail Pass Pass 2 years

Individual Fields ) Pass Fail Fail J year

Other Certification Inspections Nursery inspection. This inspection is used primarily for rose cettification. After receipt of
the application, the inspector will inspect the fields 1 time during the growing season (spring/summer), and 1 time during the
digging season (winter) when the grower is selling the crop. If no pests are found, or the infected plant is destroyed, the certifi-
cation is approved. When the application is received several months before the growing season, no inspection will occur and the
application will be held. For example: If an application is received in November, during the current digging season, the Depart-
ment will not make the first inspection until the growing season for which the application has been submitted (April through
September). The first inspection will depend upon the number of applications received, the weather, and the total acreage. Based
on these criteria, the date of the first inspection could be anywhere from 6 to 10 months. Although 2 inspections are required, the
grower will receive certification before the shipping season, and before the second inspection, so that the crop can be marketed.
If a pest is found during the second inspection, the certification may be tevoked, suspended, or, if the grower destroys the
infected plant the certificate will not be impacted.

Other states and foreign countries require certification that plants, seeds, and fruits are clean and free from pests and dis-
eases. Phytosanitary field inspections provide that certification. When an applicant inquires whether a foreign country or
another state requires specific standards for their product, a preapplication determines whether that applicant qualifies for, or
needs, the field inspection. Afier receiving the phytosanitary application the program manager will review specific country
requirements and notify the inspector to inspect the plants. The length of time to approval of the phytosanitary certification
depends upon the type of crop grown and whether it is necessary to inspect the field once or 3 times during the growing season.

7. Ashowing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish 2 previous grant of
authority of a polifical subdivision of this state:
Not applicable.

|
!
i

8. Thesummary of the economic. small business, and consumer impact: ‘
It is not anticipated that the adoption of this rule will have any impact on private industry, small business, or consumers.
This rule action provides the codification of the time-frames currently observed by the Plant Services Division of the Arizona
Department of Agriculture. The Department does not anticipate that penalties will be incurred for noncompliance with the over-
all time-frames.

A. Estimated Costs and Benefits to the Arizona Department of Agriculture.

Currently, when incomplete applications are received, the individual program either obtains the missing information by
telephone, or sends the applicant a letter explaining what information is missing. This rule simply codifies the time-frames and
procedures already observed by the Plant Services Division.

The Division issued 13,453 licenses requiring time-frames in 1997, The estimated costs for training employees to under-
stand the time-frame procedure, how to calculate the various review periods when additional information is requested, and the
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actual paperwork necessary to track each license will cost between $1.25 to $1.59 per application, depending upon the program.
If the same rumber of jicenses is issued each year, the Division will have a $17,084.21 yearly expenditure for administering
these rules.

The Native Plant program issues approximately 1,500 licenses per year and very seldom requests additional information.
The time involved in fracking the date received and the date the licenses is granted or denied will be minimal. No cost was
included in the yearly expenditure for this program.

The Department does not anticipate that penalties will be incurred for noncompliance with the overall time-frames.

B. Estimated Costs and Benefits to Political Subdivisions.

Political subdivisions of this state are not directly affected by the implementation and enforcement of this rulemaking,
C. Businesses Directly Affected By the Rulemaking.

Any businesses applying for a license wili follow current procedures and practices and no additional cost or benefits shall
occur, The proposed rules will provide an intangible benefit for these businesses by identifying the time-frames in which the
Division will approve or deny licenses.

b. Estimated Costs and Benefits to Private and Fublic Employment.
Private and public employment are not direstly affected by the implementation and enforcement of this rulemaking,

E. Estimated Costs and Benefits to Consumers and the Public.

Consurners and the public shall follow current procedures and practices when applying for licenses and no additional cost
or benefits shali occur. Consumers may also receive an intangible benefit by the identification of specific time limits for pro-
cessing licenses.

E Estimated Cosis and Benefits to State Revenues.

This rulemaking will have no impact on state revenues unless the Department does not grant or deny a license within the
established time-frames and is required to refund fees and pay a penalty.

9. A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable);
Laws 1998, Ch. 57, effective August 21, 1998 amending A.R.S. § 41-1073(D), eliminates the requirement to provide a
rulemaking time-frame for any lcense taking 7 days or less to issue. The Seed Dealer and Seed Labeler Licenses (A.R.S. § 3-
235) are granted or denied within 2 days, the pre-application portion of the Phytosanitary Field Inspection (A.R.S. § 3-201.01
and 3-217) is granted or denied within 5 days, and the Shipment Inspection for Nursery Products (A.R.S. §§ 3-201.01 and 3-
217) is granted or denied within 2 days, they have been removed from this ralemaking.

"The focation of the time-frame matrix was changed from subsection (D} to Table 1. The overall time-frame for Ozonium
Root Rot Inspection, Indicator Crop Planted on Applicant’s Property, was incorrect and changed to 4 years, 7 days, as indicated
by the addition of the administrative completeness review and the substantive completeness review. The overall time-frame for
the Phytosanitary Application was incorrectly added and has been changed to 150

Subsection (B)(3), “may” was changed to “shall” and “unless the applicant requests an extension” was added after “file.”

Subsection {C)(1) was changed for having the application “withdrawn” to “denying” the license if the applicant fails to pro-
vide the information requested,

Format and clarification changes were made at the request of G.R.R.C. staff. No substantive changes were made.

i 10. A summary of the principal comments and the agency response to them:
Gl None.

11. Anv other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
None.

12. Ingorporatiens by reference and their focation in the rules:
None,

13. Was this rule grevibusix adopted 2s an emergency rule?
No.

14. The full text of the rules follows:
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TITLE 3. AGRICULTURE

CHAPTER 4. DEPARTMENT OF AGRICULTURE

PLANT SERVICES PIVISION
ARTICLE 1. GENERAL RELESAND-DEEINFLIONS trative completeness review time-frame is suspended

PROVISIONS from the date the Department mails the notice of miss.

ing_information to the applicant until the date the
Department receives the information.

3. If the applicant fails to sybmit the missing information

Section
R3-4-102: R3-4-101.Definitions

R3-4-102, L@M&M before the expiration of the completion request period,
Table 1, Time-frames

the Department shall close the file. pnless the applicant

ARTICLE 1. GENERAL RUELES-AND-DEFENEFIONS requests an extension. An applicant whose file has been

PROVISIONS closed may obtain g license by submitting a new appli-
cation,
R3-4-162-R3-4-101.Definitions C. Substantive review. The substantive review time-frame

established in Table 1 shall begin after the application is
administratively complete.

If the Department makes a ¢omprehensive _written
request for additional information, the applicant shall
submit_the additional information identified by _the
request within the additional information period pro-
vided in Table I. The substantive review time-frame is

R3-4-102, Licensing Time-frames
A. Overall time-frame The Department shall issue or denv a

license within the overall time-frames listed in Table 1 after L

receipt of the complete application. The overall time-frame is
the total of the number of davs provided for the administra-
tive completeness review and the substantive review.
Administrative completeness review,

=

1.

The administrative completeness review time-frame
established in Table 1 begins on the date the Department

receives the application. The Department shall noti

suspended from the date of the Department reguest until
the information is yeceived by the Department. If the
applicant fails fo provide the information identified in

the applicant in writing within the administrative com- the writtep request within the additional information
pleteness review time-frame whether the application or eriod, the Department shall deny the license,
request is _incomplete. The potice shali specify what 2. The Department shall issue a written notice granting or
information is missing. If the Department does not pro- denyving a lcense within the substantive review time-
vide notice to the applicant within the administrative frame. If the application is denied, the Department shall
completeness review time-frame, the Department con- send the applicant written notice explaining the reason
siders the application complete, for the denial with citations to supporting statutes or
2. An applicant with an incomplete license application rules, the applicant’s right to seek a fair hearipg, and the
shall supply the missing information within the comple- time period in which the applicant mav appesl the
tion request period established in Table 1. The adminis- denial,
Table . Time-frames (Calendar Days
Administrative | Respanse to Substantive Response verall
License Authority Completeness | Completion | Completeness to Time-frame
Review Request Review Additional
Enforma-
tion
UARANTINE
Cotton Bol] Weevil Pest ARS 3-201.01 | 14 14 30 30 44
R3-4-21%
Citrus Fruit Surface Pést ARS. 320101 | 14 14 60 30 44
R3.-4-219
Citrus Nursery Stock Pests | AR.S, 3-201.01 | 14 14 30 30 44
R3-4.220
Lettuce Mosaic Pest ARS 320101 | 14 14 30 30 44
R3-4-233
Noxious Weeds ARS 3-201.01
Regulated and Restricted R3-4.244 14 14 30 30 44
Prohibited R3-4-245
1| Scale Insects Pests ARS 3-20101. 14 14 30 30 44
R3-4-226
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Plum _ Cureulio _Apple | ARS 3-201.01 | 14 14 60 30 i

Maggot R3-4-240

Colored Cotton ARS 3-205.02 | 14 ¢ Q [ 14
R3-4-501

NURSERY

Qzonium Root Rot Inspec- | ARS8, 3-201.01

tion ARS 3.217

sMethod of Growing R3-4-303 7 14 30 14 37

eindicator Crop Planted 1 14 4 vrs 14 4yrs, 7 days

On Applicant’s Property

elndicator Crop Planted In 1 14 Sy1s 14 Syrs. 7.davs

Surrounding Area

Other Certification Inspec- | AR.S.3-201.01

tions ARS 3-217

+Nursery Inspection 30 4 Lvr 14 1y, 30 days

Phvtosanitary Field | AR.S. 3-201.01

Inspection ARS 3.217

sPhytosanitary  Applica- 30 i 120 7 150

tion

STANDARDIZATION

Experimental Containers ARS. 3-487 1 ] 2 Q 9
R3.4-740

Experimental Containers | AR.S, 3-443 1 0 2 [t} 9
R3-4-814

Citrus Fruit Dealer, Packer | AR.S. 3-449 10 14 10 14 20

or Shipper License

Frojt _and  Vegetable | ARS. 3-492 10 14 10 14 20

Dealer, Packer or Shipper

License

ARIZONA NATIVE PLANTS

Notice of Intent AR.S.3-904 i 14 7 14 14

Confirmation Notice of | R3-4-602

Intent

«Quatifications  for Sal- | ARS. 3-906 5 14 3 14 10

vage R3-4-611

Assessed Native Plant | R3-4-610 3 14 5 14 10

Permits

sSalvage Restricted 14 14 14 14 28

Native

Plant Permits

» Scientific & Educational

Permits

Blie Seal Permits ARS 3-906 5 14 3 14 10
R3.4-610

Qualifications for Annual | AR.S. 3-907 5 14 3 14 10

Permits _For Harvest- | R3-4.612

Restricted Native Plants

HAY BROKER

Hayv Broker License AR.S 3-2712 5 3 5 3 10
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NOTICE OF FINAL RULEMAKING
TITLE 4. PROFESSIONS, AND OCCUPATIONS

CHAPTER 3. STATE BOXING COMMISSION

PREAMBLE
1. Sectiens Affected Rulemaking Action
R4-3-412.01 New Section
Table I New Table

2. The specific authority for the rolemaking, incleding both the authorizing statute (general) and the statetes the rules are

implementing (specific):
Authorizing statute: AR.S. § 5-224

Implementing statute: A.R.S. § 41-1073

3. The effective date of the rules:
October 8, 1998.

4.  AJist of all previsus notices appearing in the Repgister addressing the final rule:
Notice of Rulemaking Docket Opening: 4 A AR 1017, May [, 1998,

Notice of Proposed Rulemaking: 4 A AR, 1378, June 19, 1998.

5,  The name and address of 2zency personnel with whom persons may communicate regarding the rulemaking:

Name: John H. Montafio, Executive Director
Address: State Boxing Commission
1400 West Washington, Room 210
Phoenix, Arizona 85007
Telephone: (602) 542-1417
Fax; (602} 542-1458

6. An explanation of the rule, including the agency’s reasons for initiating the rule:
AR.S. § 41-1072 et seq. requires agencies to adopt rules establishing time-frames for the granting or denial of licenses.
ARS. § 41-1001(11) defines a “license™ as the whole or part of any agency permit, certificate, approval, registration, charter
ar similar form of permission requived by law, but it does not include a license required solely for revenue purposes. The rules
must specify:

1. An*administrative completeness time-frame” (the time it takes the agency to determine if an application is complete);

2. A “substantive review time-frame” (the time it takes the agency to review the application and determine if the appli-
cant meets the substantive criteria for licensure); and

3. An“overall time-frame” (2 combination of the administrative completeness and substantive review time-frames.)

The law also requires an agency to notify applicants within the established time-frames, whether the application is com-
plete (administrative completeness) and whether a license is being issned (substantive review).

The licenses issued by the Commission that fall under the requirements of the new law are contained within Table 1. The
administrative and substantive time-frames allow for possible delays in fingerprinting information, financial requirements and
verification, scheduling Commissioner meetings, or establishing sparing sessions to verify a boxer’s general physical condition.
In certain circumstances, when & boxer is well known within the boxing community, the boxer may choose to have a medical
examination the evening of the fight — extending the administrative time-frame to the maximum. Except for this occurrence,
it is extremely rare, that the fully allotted time-frames will be used. If all the required documentation and information is submit-
ted, the Heense is generally issued.

7. A showing of good cause why the rule is necessary fo promote a statewide interest if the rule will diminish 2 previous grant of
anthority of a political subdivision of this state:
Not applicable.

8. The summary of the economic, small business, and consumer impact:
It is not anticipated that the adoption of this rule will have a significant impact on govermment, or any impact on private

industry, small business, or consurners. This rule action provides the codification of the time-frames currently observed by the
State Boxing Commission. '

A. Estimated Costs and Benefits to the State Boxing Commission.
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Currently, when incomplete applications are received, the Commission obtains the information when the application is
brought in or by telephone when the application is mailed. In cases where financial or medical information is needed the appli-
cant is noticed in a etter explaining what information is missing. This rule simply codifies the time-frames and procedures
already observed by the Commission. The Commission will assume additional costs to notice every applicant who does not pro-
vide a complete application, However, it is unknown what those costs may be.

B. Estimated Costs and Benefits to Political Subdivisions.

Political subdivisions of this state are not directly affected by the implementation and enforcement of this rulemaking.
C. Businesses Directly Affected By the Rulemaking.

Any person applying for a license will follow current procedures and practices and no additional cost shall ocour. The pro-
posed rule will provide an intangible benefit, however, for an applicant by identifying the time-frames in which the Commission
will approve or deny the license.

D. Estimated Costs and Benefits to Private and Public Employment,

Private and public employment are not directly affected by the implementation and enforcement of this rulemaking.
E. Estimated Costs and Benefits to Consumers and the Public.

Consumers and the public are not directly affected by the implementation and enforcement of this rulemaking,

F. Estimated Costs and Bergfils to State Revenues.

This rulemaking will have no impact on state revenues.

9. A description of the changes between the proposed rules. including supplemental nofices. and final rules (if applicable);
The following minor editing changes were made at the request of the Office of the Secretary of State.

Page 1: Commerce was dele;teci from Title 4's heading.
Page 1, question 4, third line: *“d” was added to the word require.
Page 5: Commerce was deleted from the Title heading.
Page 5: Time-Frames was changed to “Time-frames.
Pape 6, subsection (B)(1), first line: a space was added between the word “subsection” and (D).
Page 6, second line: a space was deleted before the comma afier the word “applicant.”
Page 7, The location of the time-frame matrix was changed from subsection (D) to Table 1.
At the request of G.R.R.C. staff, minor grammatical and clarifying changes were made to the rule and:
Page 6, subsection {(B)(3), “may” was changed to “shal?” and “unless the applicant requests an extension” was added after “file.”

Page 7, Mention of “boxers’ seconds” was inadvertently left off the individuals required o obtain a license and has been added
to Table 1.

10. A summai'x of the principal comments and the agency response to them:
None

11. Any other matiers prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
None.

12. Incorporations bv yeference and their location in the rules:
None.

13. Was this rule previously adopted as an emergency rule:
No

14. The full fext of the rules follows:
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TITLE 4. PROFESSIONS, AND OCCUPATIONS

CHAPTER 3. STATE BOXING COMMISSION

ARTICLE 4. ADMINISTRATION

Section .
R4-2-412.01. Licgnsing Time-frames
Yablel. Time-frames
ARTICLE 4. ADMINISTRATION

R4-3-412.01. Licensing Time-frames

[

ing information to the applicant until the date the Com-
mission receives the information.

If the applicant fails to submit the missing information
before expiration of the completion request period, the
Commission_shall close the file. unless the applicant
requests an extension. An applicant whose file has been

closed may obtain 2 license by submitting a new appli-
cation,

C. Suobstanfive review, The substantive review time-frame

A. Qverall ime-frame, The Commission shall issue or deny 2 established in Table 1 begins after the application is adminis-
license within the overall time-frames listed in Table 1 after tratively complete.
m&mm L If the Commission makes a comprehensive written
MMMMMM’W request for additionat information, the applicant shall
tive completeness review and the substantive review. submit the additional information identified by the

B. Administrative completeness roview. request within the additional information_period pro-
1. The_ applicable administrative completeness review vided in Table 1. The substantive review time-frame is

time-frame established in Table 1 begins on the date the suspended from the date the Commission mails the
Commission receives the application. The Commission request until the information is received by the Commis-
shal! notify the applicant in writing within the adminis- sion. If the applicant fails to provide the information
trative completeness review time-frame whether the identified in the written request the Commission shall
application or request is incomplete. The notice shall consider the application withdrawn.
specify what information is missing. If the Commission 2. The Commission shall issne s written notice granting or
does not provide notice fo _the applicant, the license denving a license within the substantive review time-
application shall be considered complete. frame. If the application is denied, the Commission shall
2. An applicant with an incomplete license application send the applicant written notice explainine the reason
shall supply the missing information within the comple- for the denial with citations to supporting stamtes or
tion request period established in Table 1. The adminis- rules, the applicant’s right to seek a fair hearing, and the
irative completeness review time-frame is suspended time period in_which the applicant may appeal the
from the date the Commission mails the notice of miss- denial,

Table 1. Time-frames (Calendar days)

Statutory Adminjstrative | Response to Subsfantive Response to QOverail
License Authority Completeness Completion | Completeness Additional Time-frame

(Title 4) Review Request Review Information

Promoter. Matchmaker, i 5-228 335 J i) 30 1 5]

Corporation. Manager, 4-3-412

Jndge, Referee

Boxer, Boxers’ Seconds | 5-228 10 16 30 14 40

Trainer. . Ring_Announcer, | R4-3-412

Timekeeper, Physician

NOTICE OF FINAL RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 8: DEPARTMENT OF HEALTH SERVICES
FOOD, RECREATIONAL AND INSTITUTIONAL SANITATION

PREAMBLE
1. Sections Affected Rulemaking Action
Article 9 New Article
R9-8-901 New Section
R9-8-902 New Section
R9-8-903 New Section
R9-8-904 New Section
R9-8-905 New Section
R9-8-906 New Section
R9-8-907 New Section
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RS-8-908 New Section
R9-8-90% New Section
R9-8-910 New Section
R9-8-911 New Section
R9-8-912 New Section
R9-8-913 New Section
R9-8-014 - New Section
R9-8-915 New Section
R9-8-916 New Section
R9-8-917 New Section
Article 16 Repeal
R9-8-1611 Repeal
R9-8-1612 Repeal
R9-8-1614 Repeal
R9-B-1615 Repeal
R9-8-1616 Repeal
RO-8-1617 Repeal
R9-8-1618 Repeal
RH5-8-1619 Repeal
R9-8-1620 Repeal
R9-8-1621 Repeal
R9-8-1622 Repeal
R5-8-1624 Repeal
R$-8-1625 Repeal
R9-8-1626 Repeal
R9-8-1627 Repeal
R9-8-1628 Repeal
R9-8-1629 Repeal
R9-8-1630 Repeal
R9-8-1631 . Repeal
R9-8-1632 Repeal
RS-8-1633 Repeal
R9-8-1634 Repeal
R9-8-1635 Repeal
R9-8-1636 Repeal
R9-8-1637 Repeal
R9-8-1638 Repeal
R9-8-1639 Repeal
R9-8-1640 Repeal
R%-8-1641 Repeal
R9-8-1642 Repeal
R9-8-1643 Repeal
R9-8-1644 Repeal
R9-8-1645 Repeal
R9-8-1646 Repeal
R9-8-1647 Repeal
R9-8-1648 Repeal
R9-8-1649 Repeal

2. The specific authority for the rulemaking, including both the authorizing statute (peneral) and the statutes the rules are
imglementing (specific):
Authorizing statutes: AR.S. §§ 36-136{A)(7) and 36-136(F)

Implementing statutes: AR.S. §§ 36-104(1)(b)(i), and 36-796.01 through 36-796.05

3. The effective date of the rules:
October 9, 1998,

4. A list of all previous netices appearing in the Repister addressing the final rules:

Notice of Rulemaking Docket Opening: 2 A.AR. 4191, October 4, 1996.
Notice of Proposed Rulemaking: 3 A.AR. 2338, August 29, 1997,
Notice of Public Information: 4 AAR 563-564, February 20, 1998,

5. Thename and address of agency personnel with whom_persons may communieate regarding the rulemaking:

Names: Richard Cox
Address: Arizona Department of Health Services
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Food Safety and Environmental Services
3815 North Black Canyon Highway
Phoenix, Arizona 85015

Voice: (602) 230-5908
Fax: (602) 230-5817
Or
Name: Kathleen Phillips
Address: Arizona Department of Health Services

1740 West Adams, Rm, # 410
Phoenix, Arizona 85007

Telephone: (602) 542-1264
Fax: {602) 542-1289
E-mail: kphillips@hs.state.az.us

An explanation of the rule. including the agency's reasons for initiating the rule:

The rules adopted under & A.A.C. 8, Article 9, entitled Bedding, contain provisions that:

1. Require the licensing of a person that manufactures, renovates, or freats a bedding under AR.S. §§ 36-796 through 36-
796.08;

2. Set forth the Off-Sale procedure;
3. Set forth standards for filling materials;
4. Require a tag with a description of the product on a bedding manufactured, renovated, or treated in Arizona;

5. Require that the materials used in the manufacture of a new bedding are sanitary, meet indusiry standards, and are honestly
presented; and

6. Require that a bedding containing secondhand material is clean and free of dirt and bacteria.

The current rules, contained in 9 A.A.C. 8, Article 16, entitled Bedding Regulations, were adopted in 1976, have undergone no
revision since, and are obsolete. The proposed rules set forth enly slightly different procedural requirements for a bedding man-
ufacturer or retailer, and consist mostly of stylistic and grammatical changes in order to comply with current rulemaking style
and format requirements.

A showing of geod cause why the rule is necessary to promote a statewide interest if the rule will diminish 2 previous grant of
authority of a political subdivisien of this state:

Not applicable.

The summary of the economic, small business, and conspmer impact:

A. Persons who are directly affected, bear costs, or benefit;

I. There are approximately 1000 licensees who are owners of bedding manufacturing and renovation factories and
bear the cost of complying with the rules.

2. Arizona Department of Health Services bears the cost for the administration and enforcement of bedding require-
ments and inspection and seizure of substandard bedding.

3. The public benefits from honestly presented bedding products,
B. Cost/benefit analysis:

When used in this summeary, minimal means less than $1,000, moderate means between $1,000 and $10,000, and substantial
means greater than $10,000. :

L Arizona Department of Health Services: Substantial. The Department’s cost for the preparation of the rule package
is substantial. There will be no change in the Department’s inspection and enforcement responsibilities. The Department con-
duéts no application inspections, but conducts approximately 10 complaint inspections annually.

2. Governor’s Regulatory Review Council and Secretary of State’s Office: Moderate, These agencies will incur mod-
erate cost for reviewing and publishing the rule package.

3. Political Subdivisions: None. Political subdivisions are not authorized or mandated to conduct bedding inspections
or initiate bedding enforcement actions.

4, Owners of bedding manufacture or renovation factories: Minimal. The costs are for designing and printing bedding
product labels.
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5. Consumers and public: Consumers and public wili have sanitary bedding products that are honestly presented.

6. State revenues: None.

A description of the changes between the proposed rules, including supplementat notices, and final rules. (if applicable):
No substantive changes have been made in the text of the adopted rules from that in the proposed rules. Numerous grammatical,
stylistic, and verbiage changes have been made to make the rules more clear, concise, and understandable. The changes include:

1. The word “label” has been replaced by the word “tag” throughout the document to conform with AR.S. § 36-
796.02.

2. Al exhibits have been removed from the rules, because they duplicate the requirements already set forth in the
body of the rules.

3. The words “pursuant t0” have been replaced by the word “under” to conform with the Secretary of State’s style
requirement,

4, The words “item of bedding” and the word “item” referring to a bedding have been replaced with the words “a bed-
ding” to conform with A R.S. § 36-796.

5. A new Section R9-8-903, License Application Time-frames, has been added to meet the requirements of AR.S. §§
41-1072 through 41-1078. This Section combines the provisions relating to time-frames in Sections R3-8-902 and R9-8-903 of
the proposed rules. The rules following the new Section have been renumbered, and the rule numbers referenced in the body of
rules have been changed accordingly.

R9-8-901

The definition of “Article” has been deleted. The definition of “Applicant” has been added. The definition of “Bedding estab-
lishment” has been changed from “a store or factory where bedding is manufactured, renovated, treated, or seld” to “a store or
factory where a bedding is manufactured, renovated, or treated”. The definition of “Disinfect” has been changed to mean “to kill
bacteria, fungi, and parasites of human significance on the surface of a secondhand bedding by applying a liquid spray contain-
ing microbicide, fungicide, and insecticide over the surface of the secondhand bedding”, The definition of “Label” has been
deleted. The definition of “License™ has been changed from “authorization by the Department to manufacture, renovate, treat, or
sell bedding” to “authorization by the Department to manufacture, renovate, or treat a bedding”. The definition of *Lot” has
been deleted. The definition of “Petition” has been added. The definition of “Sterilize” has been changed to mean “to kill all
microorganisms and parasites in or on a bedding by either a penetrating chemical or cumulative heat”. The definition of “Tag”
has been added. The definition of “Treat” has been changed to mean “to clean and disinfect or sterilize a bedding or filling mate-
rial”.

R9-8-902

Subsections A, B, and E referring to the time-frames have been deleted, and the substance of the subsections has been trans-
ferred to R9-8-903. Subsections C and 1D have been renumbered as subsections A and B respectively. In subsection A, the lan-
guage in the heading has been changed to “An applicant shall complete and submit to the Department a bedding license
application form supplied by the Department that contains all of the following information:”; and the language in the list is
changed to convert the references from plural to singular, The language of subsection A{1) has been replaced by “The full name
and mailing address of the applicant,”. In subsection A(7) the word “bedding” has been deleted. In subsection A(8) the phrase
“individual completing the application™ has been replaced by the word “applicant”. In subsection B the phrase “A person witha
bedding establishment” has been replaced with the phrase “An applicant intending to operate”. Subsection C has been added.

R9-8-203 (Renumbered from R9-8-902)

A separate Section has been added for bedding license and petition application time-frames authorized by R9-8-902 and R9-8-
917(B). Thcsg time-frames were moved from R9-8-917(B), R9-8-903, and R9-8-917(B).

RY9-8-904 (Renumbered from R9-8-903)

Subsection A referring to license application time-frames has been deleted, and the substance of the subsection has been trans-
ferred to R9-8-903. Subsections B and C have been renumbered as subsections A and B respectively. The word “The” was
added at the beginning of subsections A(1) through A(5). The word “full” was added to subsection A(3). The word “A” was
added at the beginning of subsection A(6). Subsection D has been deleted.

R9-8-905 (Renumbered from R9-8-904)

The number “3" in the heading has been changed to the words “the following”. Subsection I has been deleted because the stat-
ute does not require a licence to sell or offer for sale bedding at a retail cutlet. Subsections 2 and 3 have been renumbcred as sub-
sections | and 2. At the end of subsection 1, “, and” has been changed to *; or”.

R9-9-906 (Renumbered from R9-8-505)

In Subsection B, the words “in accordance™ has been replaced with the words “that complies”.
R9-8-907 (Renumbered from R9-8-906)
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Inn the heading of subsection B, the words “all of” were added, and the word “information” was deleted. The word “The” is
added at the beginning of subsections B(1) through B(8), and the words “if known;” have been added to the end of the language
in subsections B(2), B(4), B(3) and B(6). In subsection B{2) the word “establishment” has been replaced by the word “owner”.
In subsection B(3), the phrase “Street address of the bedding establishment” has been replaced by the phrase “Street address
where the bedding is located”. In Subsection B(B), the words “of any” have been replaced with the words “on the”.

R9-8-908 (Renumbered from R9-8-907)

Subsection A has been deleted, because the requirement that the Department prepare an Off-Sale tag is already covered by
AR.S. § 36-796-01(E). Subsections B and C have been renumbered as Subsections A and B respectively. The information on
Subsection D has been incorporated within Subsection B, and the language has been modified for clarity. Subsection E has been
deleted.

R9-8-909 (Renumbered from R9-8-908)

In Subsection A, the language has been modified for clarity. Subsection B has been deleted because the provision has already
been covered by the modified language in Subsection A.

R9-8-910 (Renumbered from R9-8-909)

Subsection A has been deleted because the requirement is already covered by A.R.S. § 36-796.03. The header sentence of sub-
section B has been changed to “In addition 10 the prohibited filling materials listed in AR.S. § 36-796.03, a licensee shall not
use a filling material containing any of the following:” and is placed as the header of the Section,

R9-8-911 (Repumbered from R9-8-910)

Subsections A, B, and D have been deleted, and the requirement contained in subsection A has been included in the specific
license requirements. Subsections C and E have been repumbered as subsections A and B. The format and language of the Sec-
tion has been modified for clarity and conciseness.

R9-8-912 (Renumbered from R9-8-911})

The Janguage in Subsection A has been changed to “A person holding a type “M” license shall attach a white tag, no less than 6
square inches in size, to each bedding manufactured by the licensee.” Subsection B(3) has been added, and subsequent subsec-
tions have been renumbered. The statement in Subsection B(5) has been changed to active voice. Subsections C and D have
been deleted. ‘

R%-8-913 (Renumbered from R9-8-912)

The language in Subsection A has been changed to “A type “R” licensee shall attach a red tag, no less than 12 square inches in
size, to each bedding manufactured by the licensee that contains any secondhand material.” Subsection B is deleted. The infor-
mation on Subsection C has been incorporated within Subsection A, with subsection A(3) added. The statements in Subsections
A(4) and B{2) have been changed to active voice. Subsections D and E are deleted. Subsection F has been renumbered as Sub-
section B with the modified language “A type “R” licensee shall attach a green tag, no less than 6 square inches in size, to 2 bed-
ding renovated for the personal use of the bedding’s owner.” The information in Subsection G has been incorporated within
Subsection B, with subsection (B)(5) added. Subsections H and I have been deleted.

R9-8-914 (Renumbered from R9-8-913)

In subssection A, The sentence “A type “R” licensee shall ensure that 2 yellow label is attached to each article of secondhand
bedding sold or offered for sale and bedding renovated or manufactured in whole or in part from secondhand material.”* has been
replaced with the sentence “In addition to a red or green tag required under R9-8-913, a type “R” licensee shall attach a yellow
tag, no less than 12 square inches, to each secondhand bedding and each renovated bedding that is manufactured in whole or in
part from secondhand material.” Subsections B and C have been deleted. Subsection D has been renumbered to subsection B;
the words “all of” have been added in the header; the phrase “The name and address of the person for whom the article was
treated,” was deleted and replaced with the phrase “The license number of the licensee,” in subsection (B)(2); and the words
“supplied by the licensee” has been added in subsection (B)(4). Subsection E has been deleted. Subsection F has been renum-
bered as Subsection C, and the words “In addition to the labeling requirements in subsection B have been added in the begin-
ning of the header. Subsection G has been deleted. Subsection H has been renumbered as Subsection D, and the words “In
addition to the labeling requirements in subsection B” have been added in the beginning of the header. The Statements in Sub-
sections C(1) and D(1) have been changed to active voice. Subsection I has been deleted.

R9-8-915 (Renumbered from R9-8-914)

Subsection A has been changed to “Except as provided in A R.§, § 36-796.07, 2 person shall not sell or offer for sale a bedding
containing any secondhand material unless it has been cleaned, disinfected, or sterilized” has been added. Subsection B has been
deleted, and the requirement has been moved to R9-8-917(B)(1)(d)-

R9-8-916 (Renumbered from R9-8-915)

In subsection A the word “create” has been replaced by the word “maintain”, and the phrase “for each article of bedding that the
licensee treats.” has been replaced by the phrase “for each bedding and filling material that the licensee treats.”. Subsections
A(2) through A(4) have been deleted. Subsections A(1)Yb) through A{1)(d) have been added, Subsection A(2) has been added.
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In subsection B the sentence “A treatment record shall be kept for a period of 1 year.” was changed to “A licensee shall maintain
the treatment record for a period of 1 year from the date of treatment”.

R9-8-917 (Renumbered from R9-8-916)

The first paragraph has been designated as subsection A, and subsection (6) has been deleted because the requirement is covered
by R9-8-917(B)(1)(d). Headings of subsections 1 through 3 have been deleted, and language has been changed in the body of
the subsections to include the information on the deleted headings. Subsection B has been added to provide the process for
applying for the approval of alternate treatment methed.

10. A summary of the principal comments and the agency responses to them:
No written or oral comments were received by the Department.

1. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Not applicable.

12. Incorporations by reference and their location in the rules:
R9-8-909: “1996 Tagging Law Manual”, 1996 Edition, pages 17 through 27, published by the International Sleep Products
Association, 333 Commerce Street, Alexandria, VA 22314,

13. Was this rule previously adopted as an emergency rule?
Nao.

14. The full text of the rules follows:

TITLE 9. HEALTH SERVICES

CHAPTER §. DEPARTMENT OF HEALTH SERVICES
FOOD, RECREATIONAL AND INSTITUTIONAL SANITATION

ARTICLE 9. BEDDING

Section

R9-8-901. Definitions

R9-8-902, Bedding License Application
R9-8-903 Time-frames

R9-8-904, Issuance of License

R9-8-905, License Classification

R9-8-906, License Suspension or Revocation
R9-8-907. Off-Sale Procedure

R9-8-908. Off-Sale Tag Requirements

R9-8-909, Uniform Classification and Description _of Filling
Materials

R9-8-910. Prohibited Filling Materials
R9-8-911, General Requirements for a Bedding Tag
R9-8-912. Tag and Labeling Required Op New Bedding

R9-8-913, Tag and Labeling Required On Renovated Bedding :
R9-8-914,  Tag and Labeling Required On Secondhand Bed- RO-6-1642;  Dry-heatnethod

ding RO-3-1643: Festherand-dewsn-meothed
R9-8.915.  Treatment of Secondhand Bedding RO-S-1644.  Wetmethed
RO-8-916.  Treatment Record RO-8-1645.  Steamrunder pressure-method
R9-8-917. Recommended Treatment Methods R9-8-1646: Disinfecting .
RO-8-161E:  Scope RO-8-1645. Vielatiens
R9-8-1612  Legekauthority ARTICLE 9. BEDDING
R9-8-16%5:  Exeeptions R9.-8.901.  Definitions _
RO-8-5616:  Licenses-for-manufacture-and-renovation—of-bed- In addition to the definitions contained in A.R.S. § 36-796. in this
ding Article, unless otherwise specified; L
RO-8-164F - ® 2 1. “Applicant” means the following persons requesting 3
RO-8-1618: Lubelingrequirernents license: S
RO-8-1619.  Offieinblawlabelvequirements a.  Ifanindividual, the individual owning the bedding
RO-81620. aiversel-filling-materialrequirements establishment: S
R9-8-1621:  Oilandgrease-Hmitations . b. Ifacorporation, any 2 officers of the corporation;
RO-§-1622.  Sludpe lmitation ¢. Ifalimited Hiability company, the designated man-
RO-8-1624:  Universal-definitions-andlabeling requirements ager. or if no manager is desigpated. any 2 mem-
’ R&3-1625.  Optiopal-lebelinsfor-cotton-filling-matesisl bers of the limited Hability company; ... .
Re0-3-1626.  Definitions-oftypesofeotion d. If apartnership. any 2 of the partners; or
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e. If a joint vepture, any 2 individuals signing the
ioint venture agreement,
2. “Bedding establishment” means a store or factory where
a bedding is manufactured, renovated, or treated.

&

“Disinfect” means to kill bacteria, fungi, and parasites
of buman significance on the surface of a secondhand
bedding by applying a”liquid spray containing microbi-
cide, fungicide. and insecticide over the surface of the
secondhand bedding,

&

‘Labeling” means the handwritten, printed, and eraphic

information displaved on a bedding tag under AR.S. §
36-796.02 and the rules contained in this Article.

It

“License” means authorization by the Department to
manufacture, renovate, or treat a bedding.

[

“Manufacture” means to make a bedding using new or
secondhand material or a mixture of both new and sec-

ondhand material.

“Petition” means a tequest for approval of an alternate
treatment method,

&

“Sterilize” means to kill all micreorganisms and para-

sites in or on a bedding by either a penetrating chemical
or cumulative heat,

o

“Tag” means a card, flap, or strip attached to a bedding,
“Treat” means to clean and disinfect or sterilize a bed-

ding or filling material,

el

[

fn

jon
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O
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R9-8-962. Bedding License Application

A,

=

An applicant shall complete and submit to the Department a
bedding license application form suppiied by the Department
that contains all of the following:

The full name and mailing address of the applicant,

The name of the bedding establishment,

The street address for the bedding establishment,

The telephone number for the bedding establishment,
The classification of bedding license reguested,

The license number of each bedding license held in Ari-
Zona or any other state by the applicant,

A description of any_ireatment method the applicant
plans o use, and

8. The signature of the applicant and the signature date,
An applicant intending to gperate bedding establishments at
multipie locations shall submit 2 completed license applica-
tion for each location.

An applicant may request the same license number issued to
the applicant by a different state, The Department may issue

a license with the requested license number, provided the

number is not already in use in Arizona,

O o s oo [

[~

0

R9-8-903, Fime-frames

A,
B.

C.

Volume 4, Issue #44

This Section applies to a bedding license under R9-8-902 or 2
petition ynder R9-8-917.

The overal! time-frame described in A RS § 41-1072(2) is
60 days for a bedding license and 30 davs for a petition.

The . administrative completeness  review  time-frame
described in ARS. § 41-1072(1) is 30 davs for a beddin

license and 13 days for a petition, and beging on the date the

Department receives an application.

1. If any of the spplication documents is missing_or if
information on the submitted documents is deficient. the
Department shall send to the applicant, by certified mail
with return receipt, a written notice that states each defi-
clency and information and document needed to com-
plete the zpplication. The 30-day time-frame for a
bedding license and the 15-day time~frame for a petition
for the Department to finish the administrative com-
pleteness review are suspended from the postmark date

of the deficiency notice to the applicant until the date the

Department receives the deficient information or miss-

ing document.

If all of the documents are submitted and the informa.

tion on the documents is complete, the Department shall

send a written notice of administrative completeness to
the applicant.

3. If _the documents or information are not submitted
within 180 days from_the postmark date of notice of
incompleteness for a bedding license and 90 days for a
petition, the Department shall congider the application
withdrawm,

4. Ifthe Department grants a license or approves a petition
during the time provided to assess administrative com-
pleteness, the Drepartment shall not issue a separate writs
ten notice of administrative completeness,

D. The substantive review time-frame described in AR.S. § 41~
1072(3) is 30 days for a bedding license and 15 days for a
petition, and begins on the postmark date of the notice of
administrative completeness.

1. For a bedding license, as part of the substantive review,
the Department may schedule an inspection that may
require more than 1 visit to the establishment,

2. If an_applicant or establishment does not mest the
tequirements of ARS. §§ 36-796 through 36-796.08
and this Article the Department shall provide to the
applicant a written notice of nonconformance that states
each statute and rule upon which nenconformance is
based.

a. Within 120 days for 2 bedding Heense and 60 days
for.a petition from the date of receipt of a written
notice of nonconformance, the applicant shall sub-

mit, _to_the Department additional informational
under AR.S. § 41-1075 that consists of written

documentation of the corrections required in the

notice of nopconformance. The time-frame for the

Department to finish the substantive review is sus-

pended from the date the Department provides the

written notice of nonconformance to the applicant
until the Department receives documentation of
corrections.

The Department shall issue a written notice of

denial as prescribed in AR.S. § 41-1076, if:

i, The applicant does not submit documentation
of corrections within the time-frame in sub-
section (CY2)a): or

ii. Epon receipt of documentation of corrections
from the applicant, the Department deter-
mines that the applicant or establishment does
not meet the requirements of AR.S §§ 36-
796 throvgh 36-796.08 and this Article,

3. If the applicant or establishment meet the requirements
of AR.S, 88 36-796 through 36-796.08 and this Article,
the Department shall issue a licenseto or approve the
petition of the applicant.

D. If a time-frame’s last day falls on a Saturday. Sundav, or a
legal holiday, the next business day will be considered the
time-frame’s last day,

R9-8-904.  Issuance of License

A. A bedding license issued by the Department shall bear the
following information;

The name of the bedding establishment;

The street address of the bedding establishment;

The full name of the licensee;

The mailing address of the licensee;

[

=
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5. The license classification; and
6. A unigue identifying number, as deterrnined by the
Department.
B. A license issued by the Department is nontransferable.

R9-8-905. License Classification
The Department shall issue the following types of bedding
licenses:

o

Type “M” authorizing a person to manufacture a bed-
ding from all new material, for either wholesale or retail
sale; or

Type “R” authorizing a person to manufacture. reno-

vate, or freat a bedding that contains in whole or in part
secondhand material, for wholesale or retail sale,

R9-8-906. License Suspension or Revaocation

A. The Department may suspend or revoke a bedding license if

the Department defermines that the licensee has:

1, Violated the rules of this Article or the provisions of
AR.S. §§ 36-796 through 36-796.08, or

2. Provided false information on a license application.

The Department shail serve notice that complies with ARS8,

§ 41-1092.04 of 2 pending suspension or revecation action to

a licensee.

C. A license revocation or suspension hearing shall be con-
dugted by the Office of Administrative Hearings under
ARS Title 41, Chapter 6, Article 10.

R9-8-907. Off-Sale Procedure

A. The Department shall issue an Off-Sale order suspending the
sale or potential sale of a bedding that violates the rules of
this Article or the provisions of AR.S. §8 36-796 through 36-
796.08.

B. AnOff-Sale order shall contain all of the following;

The date of issue;

The name of the bedding owner, if known;

The street address where the bedding is located;

The name of the licensee. if known:

The mailing address of the licensee, if knowmn,

The license number of the licensee, if known;

The specific reason for the Off.Sale order: and

The identifying mumber on the Off.Sale tag attachedto a

bedding under subsection (C).

C. Under ARS § 36-796.01 2 Department representative
shall use a rubber, plastic, or metal cord to attach an Off-Sale
tag to a bedding.

D. An Off-Sale tag shall not be defaced, altered. or concealed
from view.

E. An Off-Sale tag shall be removed from a bedding only a3
provided in subsection (F),

E. A bedding ordered Qff-Sale shall not be sold or offered for
sale until:

1. A Department representative issues a Release for Sale
order and removes the Off-Sale tag, or

2. The Department sends a Release for Sale order, by certi-
fied mail, instructing the licensee or bedding owner to

remove the Off-Sale tag,

R9-8-908. - Off-Sale Tag Requirements

A. An Off-Sale tag shall measure no less than 12 square inches
in size.

B. Thelabeling onan Off‘gale tag shall comply with the general
requirements contained in R9-8-911(A} and bear all of the
following:

1. A unique identifying number, as determined by the

Department:
2. The statements:

Cetober 30, 1998
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a. THIS BEDDING SHALL NOT BE SOLD
BECAUSE IT DOES NOT COMPLY WITH THE
BEDDING _ACT OF THE STATE OF ARI-
ZONA™: and

b. “THIS TAG SHALI BE REMOVED ONLY AS
PROVIDED IN A A.C. R9-8-907(FY":

The descrintion of the bedding:

The signature of the Department representative; and

The date that the Off-Sale tag is signed by the Depart-

ment representative.

R9-8-909,

ing Materials

A manufacturer or renovator shall describe a filling material using
only the terms, words, and phrases adopted by the Association of
Bedding and Fumiture Law Offictals in the 1996 Tagging Law
Manual” (1996 Edition), pages 17 through 27, published by the
International Sleep Products Association, 333 Commerce Street,
Alexandria, VA, 22314, incorporated by reference, and on the file
with the Department and the Office of the Secretary of State. This

incorporation by reference includes no future editions or amend-
ments.

R9-8-916. Prohibited Filling Materials

In addition to the prohibited filling materials listed in A.R.S. § 36-
796.03, a licensee shall not use a filling material containing any of
Animal or insect excrement;

Animal skin;

Decaved animal or plant matter:

Dirty

Insects:

Plant leaves:

Plant stems:

Trash: or

More than 5% by weight of oil, grease, fat, or a combi-
nation thereof,

R9-8-911. General Requivements for a Bedding Tag

A. Awhite red, green, or yellow bedding tag required under this
Asticle shall comply with all of the following;
1. The labeling on the tag shall be:

a, Imprinted on only 1 side of the tag,

b. Nolessthan 1/16 inch high,

¢. InEnglish, and

¢ In permanent black ink that does not rub or flake
off,

The tag shall:

a. Bemade of polvolefin, plastic, vinyl, teslin, vellum
cloth, or equivalent material that does not lose its

labeling information when folded;
Contain_the statement: “TUUNDER PENALTY OF

LAW THIS TAG SHALL NOT BE REMOVED
EXCEPT BY THE CONSUMER? at the top of the
tag: ; .

Be securely fastened to a completed bedding at the
place of treatment or manufacture: and

d. Notbe concealed or obstructed from view.

A tag may contain additional information, provided the addi-
tional information is not inconsistent or contrary to the

requirements of AR.S. §8§ 36-796 through 36-796.08. or this
Article.

R9-8.912. Tag and Labeling Required On New Beddin

A. A type “M” licensee shall attach a white tag, no less than 6
square inches in size, to each bedding manufactured by the
lcensee.

o |

Uniform_Classification_and Description_of Fill-
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B. A white tag shall bear ali of the following specific labeling:
1. The statement: “ATI NEW MATERIAL CONSIST-

ING OF:", and a desctiption of the contents in print no

less than /8 inch high:

A description of the filling materials in accordance with

R9-8.909:

An Arizona license number;

The percentape, by weight, of the different filling mate-

rials present, listed by descending order of prevalence
from the most to the least; and

The statement: “THE MANUFACTURER CERTIFIES

THAT THE MATERIALS IN THIS BEDDING ARE
DESCRIBED IN ACCORDANCE WITH LAW.”,

R9-8-913.

ding

A. A tvpe “R” lcensee shall attach a red tag. no less than 12
square inches in size, to each bedding manufactured by the

licensee that contains any secondhand material. A red tag
shall bear al] of the following specific labeling:

L. The words, “SECONDHAND MATERIAL” in letters
Vs inch high;

2. A description of the filling materials in accordance with
RY-8-909;

3. An Arizona license number; and

4. The statement: “THE MANUFACTURER CERTIFIES
THAT THE MATERIALS IN THIS BEDDING ARE
DESCRIBED IN ACCORDANCE WITH LAW™,

Atype “R” licensee shall attach a green tag, no less than 6

square inches in size, to a bedding renovated for the personal

use of the bedding’s owner. A green tag shall bear al! of the
following specific labeling:

1. The staternent: “NOT FOR SALE, OWNER'S OWN
MATERIAL WHICH 1S SECONDHAND MATE-
RIAL”. in letters no less than _ inch high:

2. The statement: “THE RENOVATOR CERTIFIES

THAT THIS BEDDING WAS RECEIVED FROM

THE QWNER FOR RENOVATION AND CONTAINS

ONLY MATERIAL PROVIDED BY THE OWNER.

PART OR_ ALl OF CH IS SECONDHAND

MATERIAL CONSISTING QF::

A description of the filling materials in accordance with
R9-8-909:

The name and address of the owner of the bedding:
An Arizona ticense number; and

The renovation completion date,

R9-8-914, Tag and Eabeling Required On_Secondhand

Bedding

A. In addition to a red or green tag reauired under R9-8-913. 2
type “R” licensee shall attach g vellow tag, no less then 12
square inches in size, to each secondhand bedding and each
renovated bedding that is manufactured in whole or in patt
from secondhand material,

B. A vellow tag shall bear all of the following specific labeling:
1. The treatment method used,
2. The license number of the licensee,

3. The date treated, and

4,

i
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Tag and Labeling Required On Renovated Bed-
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THE ARIZONA DEPARTMENT OF HEALTH SER-
VICES”: and
2. The words: “SECONDHAND”, “BEDDING”, and
“DISINFECTED™. in letters no less than ¥ inch high.
DB. In addition to the labeling requirements in subsection B, a
vellow tag attached to a sterilized secondhand bedding shall
bear all of the following specific labeling:

1. The statement: “THE RENOVATOR CFRTIFIES
THAT THIS SECONDHAND BEDDING HAS BEEN
STERILIZED BY A METHOD APPROVED BY THE
ARIZONA DEPARTMENT OF HEALTH SER-
VICES”: and

2. The words: “SECONDHAND”, “BEDDING”, and

‘STERILIZED”, in letters no less than ¥ inch high,

R2-3-915, Xreatment of Secondhand Bedding

Except as provided in AR.S. § 36-796.07, 2 person shall not sell
or_offer for sale a bedding containing any secondhand material
unless it has been cleaned and disinfected or sterilized.

R9-8-916. Treatment Record

A. A type “R” licensee shall maintain a treatment record for
each bedding and filling material that the licensee treats,
1. A bedding treatment record shall contain:

The treatment date

A description of the beddine,
The treatment method, and
The unique number required on_the vellow tag
under R9-9-914(B)(4).
filling material treatment record shall contain;
The treatment date
The description of the filling material,
The treatment method, and
The full name and address of the person for whom
the filling material was treated.
B. A tvpe “R” licensee shall keep each treatment record for a
period of 1 year from the date of treatment.

R9-8-917.  Recommended Treatment Methods

A, The following treatment methods are approved by the

Department:

1. Sterilization by steam for 30 minutes at a pressure of 135
pounds per square inch and a temperature o7 250° F_or
for 20 minutes 2 pressure of 20 pounds per sguare inch
and a temperature of 260° F. A charting device installed
on the sterilization chamber shall measure and record
the chamber pressure and temperatute over time.

- Sterilization by dry heat at a temperature of 230° F. for2
hours. A charting device installed on_the sterilization
chamber shall measure and record the temperature over
time.

Sterilization by submersion in boiling water for 10 min-
utes.

Sterilization through a commercial dry cleaning process,
A secondhand bedding may be disinfected by the appli-
cation of a spray disinfectant registered bv the United
States Envircnmental Protection Agency for use on a

bedding. The product shall be applied according to the
manufacturer’s instructions.

[P o I

i
b

(i Sl

2

i

[

A unigue identifving number supplied by the licensee. B. A Jicensee may submit a petition to the Department request-
C. Inaddition to the labeling requirements in subsection (B), a ing the approval of an aliernate treatment method.
vellow tag attached to 2 disinfected secondhand bedding shall 1. The petition shall contain;
bear all of the following specific Iabeling: 4. The full name, address, and telephone number of
1. The statement: “THE RENOVATOR CERTIFIES person submitting the petition:
THAT THIS SECONDHAND BEDDING HAS BEEN b. A detailed description of the proposed alternate
DISINFECTED BY A METHOD APPROVED BY treatment method:
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A written justification for the use of an alternate
weatment method: and

d. Any data including laboratory test data which
demonstrates the effectiveness of the proposed
alternate treatment method.

2. The Department shall approve the alternative treatment
method if it determines that the proposed method com-

plies with the requirements of AR.S. §§ 36-796 through
36-796.08 and this Article.

[
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NOTICE OF FINAL RULEMAKING
TITLE 19. ALCOHOL, HORSE AND DOG RACING, LOTTERY, AND GAMING

CHAPTER 3. ARIZONA STATE LOTTERY COMMISSION

PREAMBLE
1. Sections Affected Rulemaking Action

R19-3.201 Amend
R19-3-202 Repeal
R19-3-203 Renumber
R19-3-203 Amend
R19-3-204 Renumber
R19-3-204 Amend
R19-3-205 Renumber
R16.3-205 Amend
R1%-3.206 . Renumber
R19-3-206 Amend
R19-3-207 Renumber
R19-3-207 New Section
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2. The specific authority for the rulemaking, including both the authorizing statute (general} and the statutes the rules are
implementing (specific):
Aunthorizing statute: AR.S. §5-504 (B).

3.  The effective date of the rules:
October 9, 1998.

4. A list of all previous notices appearing in the Register addressing the rule:
Notice of Rulemaking Docket Opening: 2 A AR, 3804, August 30, 1996,

Notice of Proposed Rulemaking: 3 A.AR. 1648, June 13, 1997.
Notice of Termination of Rulemaking: 4 A AR. 1281, June 5, 1998,
Notice of Proposed Rulemaking: 4 A AR, 1337, June 12, 1998,
Notice of Rulernaking Docket Opening: 4 A AR 1928, July 17, 1998,
Notice of Public Information: 4 A AR. 1936, July 17, 1998.

5. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Mr. Geoffrey Gonsher, Executive Director
Address: Arizona State Lottery
4740 E. University
Phoenix, Arizona 85034
Telephone: (602) 921-4400
Fax: (602) 921-4488

6. An explanation of the rules, including the agency’s reasons for initiating the rules:
A.A.C. R19-3-201 through R19-3-207 is required by A.R.8. § 5-5304 and prescribes the requirements and procedures for Ari-
zona retail businesses to obtain a license to sell Lottery game products, display promotional materials, requirements for the sale
and payment of instant games and on-line games, and retailer conduet. The rules establish procedures for revocation, suspension
or renewal of retailer licenses, hearing procedures and Lottery conducted compliance investigations. This amendment is
required by the 5-year rule review and will provide consistency in the language of the text and, further, make the rules clear,
concise and understandable. The amendment also contains the license time-frames required by A.R.S. § 41-1073,

7. A showing of good_cause why the rules are nécessar_x fo promote a statewide interest if the rules will diminish a previous
grant of authority of a pelitical subdivision_of this state:
Not applicable.

8. The summary of the economic, small business, and consumer impact:
A. The Arizona State Lottery.

Costs to the Lottery for this Article are included in the agency’s appropriated budget. Retailer related costs include back-
ground investigations for licensing, delivery of tickets, supplies and point-ofisale promotional items, installation of telephone
lines for the on-line terminal and monthly communication fees for each retailer selling on-line games, and administrative costs
collecting sales revenues and providing customer service to retailers. Cost of a licensing investigation, which includes an ADA
{Americans with Disabilities Act) on-site inspection, is approximately $200 per location. Initial telecommunication line installa-
tion for an on-line retailer terminal is approximately $400 and the average monthly line charge is $50. The Lottery has approxi-
mately 2400 on-line retailers. The Lottery paid $1.9 million in telecommunication line-charges in fiscal year 1997,

B. Political Subdivisions.

Political subdivisions of this state are not directly affected by the rule.

C. Businesses Directly Affected by the Rulemaking.

Businesses affected by this rule are Lottery retailers who sell Lottery game products to the public. The rule provides for
licensing requirements, retailer conduct in selling and redeeming Lottery tickets, and compensation paid to retailers for Lottery
services. The Lottery paid retailers over $15 million in commissions in fiscal year 1997,

D. Private and Public Employment,

Private and public employees are not directly affected by this rule.

E. Consumers and the Public.

There-are no costs to the public associated with the amendment of this rule.

F. State Revenues.
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License fees and revenue generated by the sale of Lottery game tickets are distributed to those programs funded with L.
tery monies. The Lottery collected $6,800 in retailer license fees in fiscal year 1996. Transfers to State of Arizona funds were in
excess of $85 million.

A _description of the changes betw & proposed rules, including supplemental notices and final rales (if applicable):
The text of Article 2, as adopted, is substantially the same as the text of the proposed ruie; however, grammatical, style, format,
spelling, capitalization, punctuation and typographical errors have been corrected. The following changes were implemented to
make the rules more concise and easier 1o understand:

A. Changes in R19-3-201. Retailer’s Application and License
1. Subsection {(A)(1)(e) the words “business name” was added,

2. Subsection (A)(1)(f) the words “and federal identification number recorded on Form W-9 were added at the end of
the sentence.

3. Subsection (A)(1)(h) was deleted.
4, Subsection (A)(1)m) was deleted.

3. Subsection (A)(2) the words “limited liability company, an association, or any other organization” was added after
the word “corporation™ in the first sentence, The words™ as a corporation” were deleted in the last sentence.

6. Subsection (F) all references to “10 working days” was changed to “15 days,” “15 working days” was changed to
“20 days,” and “50 working days” was changed to “75 days.”

7. Subsection (T)(2)(c) the words “limited liability company, an association, or any other organization” was added
after the word “corporation.”

8. Subsection (K) the ward “10 days” was changed to “15 days” in the last sentence.
B. Changes in R19-3-203. Revocation, Suspension, or Renewal Denial of Retailer’s License
1. Subsection (A)(3)(a) the word “tickets” was added after the word “250.”
2. Subsection (A)(3)(b) the word “tickets” was added after the word “400.”
C. Changes in R19-3-205. Instant Game Requirements '
1. Subsection (A)(4) the words “for example” were added in front of the statement in parenthesis.
2. Subsection (A)X6)(b) the word “10 days™ was changed to “13 days.”
3 Subsection (F) the words “declared sold” was changed to “the property of.»
D. Changes in R19-3-206. On-line Game Reguirements

I Subsection (K) the sentence “The Lottery shail not pay a retailer a commission on sales transactions that are prohib-
ited by any state or federal statute or rule.” was added to the end of the text,

2, Subsection (M)(2)(b) the word “10 days” was changed to “I5 days.”
10. A summary of the principal eomments and the agency response to them:
No comments were racejved by the agency.

11,

Any other matters prescribe
Not applicable.

12, Incorporations by reference and their location in the rules:

None,

13. Was this rule previeusly adopted in an emergency rule?
No.

14. The full text of the rules follows:
TITLE 19. ALCOHOL, HORSE AND DOG RACING, LOTTERY, AND GAMING

- CHAPTER 3. ARIZONA STATE LOTTERY COMMISSION

ARTICLE 2. RETAILERS R19-3-203  Revocation, Suspension, or Renewal Denial of
Sect] Retailer’s License
Section ’ R19-3-204  Display of Promotional Material, Compliance
R19-3-201  Retailer’s Application and License e
RIS-3-202  Special Retailers R19-3-205  Instant Game Requirements
R19-3-202  Direct Sales by Lottery Ri9-3-206 On-Line Game Reguirements
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Compliance Investigations
ARTICLE 2. RETAILERS

Retailer’s Application and License

A, Application. Any A person interested in obtaining a license
to sell loftery tickets shall:

1.

October 30, 1998

_S_m.:g,mmm
a verified application on forms gregcnbed by the Direc-
tor, containing the following information:
a.  Name; If the applicant does business as an individ-
ual, the applicant’s name, address, and phone num-
ber ef-ﬂ%e«bmess

Q
If the applicant does business as a partnership or a

=

limited liability partnership, the names, addresses,

and phone numbers of all partners with a designa.

tion of any limited partners;

If the applicant does business as a corporation, lim-

ited liability company, an association, or any other

organization, the names. addresses, and phone
numbers of the president, vice-president, if any,
secretary, and freasurer, or the functional equiva-
lent of these officers, the directors, the owners of

10% or more of the stock or beneficial interest, and

the business:

d. If the applicant does business as a corporation. a
limited liabifity company or a limited liability part-
pership, evidence that the entity is in pood standing
with the Arizona Corporation Commission or the
Secretary of State;

e. The business name, address. or location of the

applicant’s place of business and the mailing

address if it is different from the place of business:

o

The applicant’s current transaction privilese tax

license number issued pursuant to AR.S, §42-1303

and federa! taxpaver identification number

recorded on Form W.9:

g, Cerification that the applicant has complied with
the statutes and rules poverning the Americans
with Disabilities Act;

.E SHISREOrS “sn };5 E;E‘E;E”f!;“f for-me :

jrh th

eh Marketing and sales forecast informations, on the
forms and in the manner specified by the Lottery:

] Names end, addresses, and phone numbers of 3
business references;

€], Financial relationship and any_outstanding debt
with the state of Arizona or any of its government
subdivisions;

gk. Authorization agreement for electronic fund trans-

- fer with a valid bank account number from which

any amount due the Lottery will be transforred;

Submit 2 nonrefundable application fee of $23:60

$36.00. A licensee that is a corporation, limited liability

company, an association. or any other organization, may

renew its licenses for all logations on the same date in

accordance with the provisions of subsection (). If the

applicant is a business with more than 1 licensed loca-
tion, the application fee for that location shall be pro-

=

"
k=

=
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rated at $1.00 per month from the application date until
the date the other licenses are due for repewal.

To obtain or renew a license, a person shall submit to the Lot-
tery evidence that the person i of o0d character and reputa-
tion. The Lotterv may find that a person lacks pood character
and reputation if it determines that the person has committed
any_act which, if committed or done by a licensed retailer,
would be grounds for suspension or revocation of a license or
that the person was named on any business license in this
state or any other state that was suspended or revoked.

To obtain a Jlicense, a person shall not have had z Lottery
license denied or revoked at the address and location of the
applicant’s place of business for reasons other than ADA
non-compliance, and shall not have sold lotterv products
without being licensed within 1 year of the person’s date of
application.

The Lottery shall not issue a license to a minor, a partnership
ation or other organization in which a comorate officer,
member or manager 18 4 mHNOL,

Residency requirement.

The-following-are—chsible-to-apply
foraretailer’s-tieense To obtain a license a person shall be:
1. Residents A resident of Arizona;

Ceorperations A _corporation Incorporated in Arizona or
authorized to do business in Arizona;

3. A limited liability company authorized to do business in
Arizona in which a member or manager resides in Ari-
zona;

3 4. Pertnershins A p ershig in which at least ene 1 of the

general partners resides in Arizona; or

4 5. YUnincorporated An unincorporated businesses—which
are business authorized to do business in Arizona.

Time-frame for licensure,

1. The Director shall finish an administrative completeness

review within 15 days from the date of receipt of the

application and fee preseribed in gubsection (A).

a. The Director shall issue a notice of administrative
completeness fo the applicant if no deficiencies-are
found in the application.

b. If the apolication is incomplete or the fee is not
submitted, the Director shall provide the applicant
with a written notice that includes a comprehensive
bt of the missine information. The 15.day time-
frame for completion of the administrative com-
pleteness review is suspended from the date the
notice of incompleteness is served until the apphi-
cant provides the Director with all missing infor-
mation,

¢. H the Director does not provide the applicant with
notice regarding administrative gcompleteness, the
application shall be deemed complete 15 days after
receipt by the Director,

An applicant with an incomplete application shall sub-

vice of the notice of incompleteness.

a.  If an applicant cannot submit all missing informa-

tion within 20 days of service of the notice of

incompleteress. the apnlicant may obtain an exten-
sion by submitting a written request, which doguy-
ments the reasons the applicant is unable to meet

the 20-day deadling, to the Director no later than 20

days from service of the notice of incompleteness.

The Director shall review the request for an exten-

sion_of the 20-day deadline and shali erant the

request if the Director determines that an extension
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will enable the applicant to assemble and submit
the missing information. An extension of the 20-
day deadline shall be for no more than 20 days. The
Director shall notifv the applicant in writing of the
decision to grant or deny the request for an exten-
sion. An. applicant _who requires_an additional
extension shall submit an additional written request
in accordance with this subsection.
if an applicant fails to submit a complete application
within the time allowed. the Director shall close the
applicant’s file. An applicant whose file is closed and
who later wishes fo obtain a license shall apply again in
accordance with this Section,

From the date on which the administrative complefeness
review of an application is finished, the Director shall

complete a substantive review of the applicant’s qualifi-
cations in no more than 75 days.

a. If an applicant is found o be ineligible, the Direc-

f

Ead

tor shall issue a written notice of denial to_the

applicant.

b. If an applicant is found to be eligible, the Director
shall issue a license to the applicant permitting the
applicant to engage in business ag a Lottery retailer
under the terms of this Chapter,

c. If the Director finds deficiencies during the sub-
stantive review of an application, the Director shall
issue a written request fo the applicant for addi-
tional information,

d. The 73-day time-frame for substantive review is

suspended from the date of a written request for
additional information until the date that all infor-

mation is received,

e. If the applicant and the Director mutyally agree in
writing, the 75-day substantive review time-frame
may be extended once for no more than 20 days.

5. Forthe purpose of AR.S, § 41-1072 et seq.. the Director
gstablishes the time-frames for a license to sell Lottery

tickets:
a.  Adminisirative completeness review time-frame;
15 days.

b, Substantive review time-frame; 75 days.

¢ Overall time-frame: 80 days.
The Director may license a gualified applicant to sell any 1 or
any combination of the Lottery’s game products. The Direc-
tor may require a licensse to sell 1 or more Lottery products
as.a condition of selling any other Lottery product. A Lottery
licensee shall sell only the type of Lottery product authorized
by the Lottery. .
A license issued under this Chapter shall be signed by the
Director or _the Director’s designated representative and by
the licensee. A licensee shall not transfer a license and shall
exhibit evidence of possessing the license upon demand. A
licensee shall post the license pumber appearing on the
license held by the licensee in a conspicuous place on the pre-
mises where the licensee sells lottery products. A violation of
this_snbsection is grounds for disciplinary action in accor-
dance with the provisions of R19-3-203,
As a condition of licensure, each licensee shall agree to
release. indemnify, defend, and hold harmless, the Arizona
Lottery, its directors, officers, and emplovees, from and
against any and all liability, damage, cost claim, loss, o
expense, inchiding, without limitation, reasonable attomeg [
fees and disbursements, resulting from or arising by reason of
loss of use, temporary or permanent cessation of Lottery
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gquipment._or terminal operations. This should not be con-

strued in anyway to effect the rights of the licepsge to recover
for losses caused by any 3rd-party.

B, Duration and renewal of Heense, A-retailer’s-Heense:
L . \ . .

Shatremainin-effectuntit-the-specified-expiration-dote;
A license issued under this Chapter shall expire 3 vears
from the Heense issuance date by operation of law.

2. A licensee may renew a license to sell lotterv tickets by
submitting to the Director a verified application for
renewal of the current Hicense on forms prescribed by
the Director containing the information required in R19-
3-203{A and accompanied the required

$36 fee,

a.  An application for renewsl of a lottery license
received by the Director or deposited in the United
States mail postage prepaid on or hefore the
renewal date. shall authorize the licensee 1o operate
as a retailer until actual issuance of the renewal
license.

The Director mav_refuse to renew a license in

accordance with the provisions of R19-3-204,

c.  All licenses held by the same corporation, limited
liability company, an association, or any other
grganization, shall be renewed on the same date,

3. A license issued under this Chapter that has expired by
operation of law for failure to renew may be activated
and renewed within 1 vear of its expiration by filing the
required application of renewal and pavment of the
application renewal foe provided for in this Chapter. If 2
license has been suspended for 1 or more vears for fail-

ure to renew. a new application for license must be
made and a pew license issued in accordance with this
Chapter,

24. A license issued under this Chapter Is is subject to ter-
mination by the Director in accordance with the provi-
sions of this Chapter prierte before the expiration date,

[=

EK. Noptransferabifity-of-Heense Change of Qwnership or Busi-

ness Location.

- If a licensee plans to

Heensed-ptrsunnt-to-this-Chapter:

sell, terminate, substantially change the ownership of
the licensee’s business, or change the business location,
the licensee shall notify the Director in writing of the
date of sale. termination, substantial ownership change.

or chanpe of business location at least 15 davs before the
trapsaction.
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1. The licensee shall surrender the license to the Director
on the date of sale, termination. substantial ownership
change. or business location change.

2. A substantial change in ownership means a transfer of

gquity that creates a shift in the controlling interest of a
lzcensee S busmess

R19-3-203 R19-3-202.Direct Sales by Lottery
The Lottery may sell lottery tickets at its main office, er-at-any
branch it establishes in the state, or any special event,

R10-3-284 R19-3-203. Revocation, Suspension, or Renewal
Denial of Retailer’s License

A. Eaeh A retailer’s Hcense may be revoked, suspended or s
renewvat-dended denied renewal by the Director for any of the
following reasons:

% Fhe-reailers-epplication-for-o- s ol

mistending-information:
2 1. The retailer violates any-ofthe-provisions a provision of

the Act or this Chapter.
2. Theretailer knowingly sells a ticket to a person less than
18 years old.

3. The retailer's average weekly sales of tickets for the:

a. Instant geme games are less than 230 tickets per
week for the preceding geme quarterly period;

b. On-line gare games are less than 400 tickets per
week for the preceding tes-week quarterly period.

retailer’s reputation for honesty and integrity.

I.hf Fetailer does *;e.sf*.sﬁiaf’ f."; “e*?.ff it ?f Sﬁ.el *f;ﬂ*e

# 4. The retailer commits an act whiek that impairs its the
6

F 5. The retailer does not make purchase or redemption of
lottery tickets convenient and readily accessible to the
public.

8 6. The retailer provides to the Lottery a statement, repre-
sentation, watranty, or certificate that {s-determined-by
the Lottery te—be determines is false, incorrect, or
incomplete,

7. The retailer has 2 payments returned to the Lottery for
insufficient funds in a }2-month period which is caused
by the retailer’s actions.

October 30, 1998
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0 8. The retailer becomes insolvent, unable or unwilling to
pay its debts, or is declared bankrupt.
+69. The retailer or any-of-its-offieers an officer-employees,
or agents controlling agent of the retailer s:
a. Indistedforor Ig convicted of a felony, felony theft
that is designated as a misdemeanor, or any a crime

involving smeral-turpitude; or gambling or frandy.
lent schemes and artifices;

b. Fhe Is the subject of emy an order, judgment, or
decree of asy a federal or state authority baming;
” e Lorvisefinitinei

i . business, proctice; ;

¥y,

10. Facts are discoversd which, if known at the time the
retailer’s license was issued or renewed would have
been grounds to deny licensure.

11, The retailer adds a minor as an owner, partner, or officer
of the business.

12. The retailer or an officer or employee of the retailer sells
a ticket or pays a prize to oneself.

B. The Director may on the Director’s own motion, and shall on
the written complaint of any person, investigate the acts of a
licensee and may temporarily suspend. with or without
imposing specific conditions or permanently revoke a license

issued under this Article if the licensee is found to have com-
mitted an act or omission listed in subsection (A).

BC. Procedure for hearings. The A retailer may request a hearing
regarding the propesed a revocation, suspension, or repewal
l_cga_s_ demai e?-a«heense m}fmﬁimfewdeMﬁ—ef—aeke%&—ts

vated— The hcanng shall be conducted in accordance thh
AR.S. Title 41, Chapter 6, Article 6 10. H-reguested-by-the

£ Settle;simplify-oridentifiy-the fosuesinapro-
eceding;
b:
e
d7 o1 "':' B He PROCCGHT Harn PR
e ggate-the-course the-hearine-and-conduet-o
memoranda:
= FpOSe~-&pP

; irrevidence:
i i .
Eaeeia.émg aay—of &H. EESEH‘“B*’:’ of aa-unte
ot in-the-hearines
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€D. Procedure for filing an appeal with the Commission:

1

ig

Any A person who wishes to appeal-fom-the 2 final
decision of the Director shall be-filed file an appeal with

the Lottery Commission within tes 15 days of receipt of

the Director’s decision. The filed appeal shall contain

the following:

a. A copy of the Director’s decision ofthe-Director;
and

b.  The basisfor-the-preeise alleged factual or legal
error in the decision of the Director from which the
appeal is taken.

Any-interested-paty A person appealing the decision of
the Director may file a written brief stating its the posi-

tion on the appeal within tes 15 days after receipt of the
netiee decision

The Commission may provide for oral argument.

The Commissien’s Commission shall make its ruling on

the appeal shall-be on the record.

i : -Q.”'. .
b —Hrmes ing

&  Any-rehenting shall-cover-enly-these-matters-speeified
o the decisi o tho-henring.

a-party:
E. Any A final decision of the Commission shalt-be is subject to
judicial review pussuantte under AR.S,, Title 42 41, Chapter
+ 6, Article 6 10 by anyparcytotheﬂppea}befefe—ﬂae&m
m&ss&e;g action, &ﬁé—ﬂae—eempia&a%-&eeleﬂg—fewew—slmﬁ—be

F. Termination of a retailer’s license.
1. alac.chall mad ba olloaad 1.

receives a notice of license termination shall:

2 Immediately cease all sales of lottery products, and

b. Surrender the retailer’s license and all other lottery
property and products upon request by the Direc-
tor’ s regresentatwe

32, If eny the retailer fails to settle #ts the financial account
and surrender #s-setailer’s the license togetherwith and
all other lottery property en-orbefore-the-designated
date and products, the Director shall immediately take
steps to impose the penalties and to exercise the enforce-
ment powers provided for in the Act and this Chapter
Article,

R1D-3-205 R19-3-204.Display of Promotional Material-Gom-
" I Py

Az -
Each retailer shall prominently display and maintain 2_minimum
of 3 different point-of-sale Lottery promotional materialg. Promo-

tional materials may include, but are not Hmited to, change mats,
mobiles, strip banners, table tents. brachures, or stickers.
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B= + ; o. e : - ‘- . - t :

ons-turtng-bush enrs-by-authe -3 zatars-of-{

Ri9-3-206 R19-3-205 Instant Game Requirements

A. Digtribution and payment. +iekets The following describe the
manner in which tickets for each instant game shedl will be
distributed to retailers and paid-for-in-the-following-manner
payment made:

1. Prier-to-thestart-ofench-gamerthe The Lottery or its
authorized representative shall distribute to each retailer
an-initial sepply the quantity of tickets in-the-guantity
established-by-the-Directer on which the Lottery and the
retailer agree, based on the retailer’s anticipated volume
of salesralong with-an-invelee-payable-as-speeifieddn
the-nextrmenthiy-statenrent.

2.  Eeor-anysubsegquent-delivery-of-tieketsfor-eachpame;

i : The Lottery shail bill for

instant tickel packs issued to a retailer 45 days after a

pack is activated or after 85% of winning tickets in the

pack are validated. whichever occurs 1st.

& Within-seven-days-of receipt-of the-next-menthly
statement-for-theseretatlers—not-paying-by-elee-
tronie-transfer-of funds:

b:  As-speeified—in—the—next-menthly—sintemert—for

3.  Within 68 30 days fellowing before the anmounced end
of each instant game, the Lottery or its authorized repre-
sentative shall collect unseld no;qened full packs of
tlckcts in the a.retailer’s retatier 3 possessmn ef—-e&ehwfe%&iiefm

'I‘he Lottery shaIl
credit to the retailerk_,w_it_h_ig_gg__d_als__f_o_llgﬂwmg“}whm
announced end of the instant game, the net dollar value
of any unseld-tickets unogened full packs of tsckcts col-
lected by the Lottery

. All opened partial
packs of tickets shall remain in the retailer’s possession
and may bs sold before the end of the 180-day redemp-
tion period following the announced end of game.

The Lotterv may collect opened partial packs of tickets
during a game if the Lotterv and the retailer determine
that sales for a specific game are minimal (for example,
no_sales activity within a 2-week period) and after the
announced end of a game if the instant game is a sea-
sonal, holiday, or event-related same,
45, A retailer shall follow a schedule established by the Lot-
terv for p_ament of all amounts due according to a state-
ment or invoice provided by the Lottery. The retailer

[

shall gax th amount due to the Lottery by a-rotailer

6. A retailer shall deposit funds in a timely manner into a
bank account from which an electronic iransfer will be

made to the Lottery,
October 30, 1998
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2. The retailer shall provide the Lottery with an elec-
tronic funds transfer authorization with a valid
bank account number from which the amounts due
the Lottery will be transferred.

b. The retailer shall notify the Lotterv of any bank
account changes 15 days before the effective date
of the change.

If a retailer’s payment is_returned to the Lottery for
insufficient funds or any_other reason, the retailer shall
deliver a_certified check, cashier’s check., or money
order_or make a direct deposit to the Lottery’s bank
account before the next pavment is due. Additionally, if
the retailer’s payment is returned to the Lottery,

a. The Director may reguire the retailer to pay the
amount_due in_the form of a cashier’s check
money order, sight draft or centified check at the
time of each future delivery of tickets;

b.  The Director may require the payment of each

future delivery of tickets upon activation;

The Director may_ summarily inactivate the

retailer’s instant ticket validation terminal;

d. The Diregtor may pick up the retailer’s current
inventory of tickets and withhold further delivery
of tickets; and

e. The Director may revoke, suspend or deny
renewal of the retailer’s license in accordance with
R19-3-203(AXT).

B. Ticket prize validation and pavment requirements. A retailer
shall provide prize winner validation and payment services to
any Lottery claimant regardless of where the ticket was pur-
chased. The retailer shall pay all winner prizes, up to and
ingluding $399. provided that the ticket is validated as speci-
fied in R19-3.705. Winner prizes may be paid by cash, busi-
ness check or money order.

BC. Refailer’s compensation. The Lottery shall pay Each a
retailer shall-be-entitled-te a commission of sie-pereent 614%
of the price of each instant lottery ticket it sells.

€D. Fieket Instant ticket sales. All instant game ticket sales are
final and ne the Lottery will not accept ticket returns ase
seeepted gxcept as prescribed in_subsections (A)3) and
(AY4).
In_addition to the compensation specified in subsection (C),
the Lottery shall pay an incentive of up to 4% on the price of
each ticket sold to retailers who meet specifications estab-
lished in writing by the Director. The written specifications
shall be provided 1o the retailer before the incentive program
beging,

PFE. Unaccounted and stolen tickets.

1. Tickets unaccounted for by a retailers-repardiess-of-the
reason; shall be declared-seld-te the property of the
retailer,

; he .El&lﬁiiaﬂt af &&31 N Hmmg] “.Ekef ?hag‘ ;éis‘e}ase the

2. The retailer shall report stolen tickets to the local law
enforcement agency within 1 hour of the theft or when
discovered. In addition, the retailer shall report the event
by telephone to the Lottery’s Security Pvision within %
hour of law_enforcement, notification and provide the
Laottery shall issue credit for stolen tickets in an amount
eqgual to 50% of the retailer’s purchasg price for the
instant tickets before retail sale less any 3rd-party 1eim-
bursement. The retailer shall cogperate in any investiga-
tion and prosecution of the theft.

=

i
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The retailer shall sign an affidavit stating that the
listed tickets were stolen and whether a claim for
reimbursement is being or will be made with a 3rd
party for the amount covered by the available Ari-
zona Lofterv credit. If the retailer obtains reim-
bursement for the stolen tickets from a source other
than the Lottery. the Lottery credit will be reduced
by the amount of the 3rd-party reimbursement.

b, Each retailer location ig limited to no more than 2
stolen ticket credits within 36 months of the date of
the last theft for which 2 credit is requested.

3. If the claimed ticket for 2 prize is reported stolen or
unaccounted for by 2 retailer, The the Lottery shafl hold
the prize money in escrow pending the findings of an
investigation by the an appropriate law enforcement
agency Y X L

i

R19-3-207 R19.3-206.0n-line Game Requirements

A.
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Ticket sales requirements. A retailer shell-execute-all selling

On-line Lottery purehases-and games shall issue On-line Lot-

tery tickets using its authorized terminal in accordance with

the Act and this Chapter.

1. If a ticket is voided as prescribed in R19-3-401(CY(3),
the retailer shall refund the ticket price to the ticket
holder.

2. If a retailer accepts a retumned ficket from a player and

the retailer does not void or resell the ticket. the Lottery

shall degm the ticket to be owned by the retailer,

A retailer shall not sell a ticket or combination of tickets

to anv person or entity that could guarantee the pur-

chaser a win, A retailer shall not devote more than 15

minutes of sales in any hour to a purchase by any single

plaver.

A retailer shall not permit the use of facsimiles or copies

of selection slips. or other materials that are inserted into

a terminal’s selection slip reader that are not printed or

approved by the Lottery, Plays may be entered manually

only by using the lottery terminal kevpad or touch
screen or by using a selection slip provided by the Lot-
tery and hand-marked by the player.

Ticket eleims prize validation and payment requirements, A,

retailer shall provide elaim prize winner validation and pav-

ment services to any Lottery claimant regardless of where the

tzcket was purchased MM’%&M@%%WE%

0

ol

ﬂaeﬁwse}ee&enn If al] the ncket vahdatton cntena in R19 3—

401 are satisfied and a proper validation ticket which

is an authorization to pay, is issued by the terminal, the
retailer shall pay a winner prize, up to and including $599.

Winner prizes may be paid by cash business check, or

money order.
Terminal location.

1.  An A retailer shall locate an on-line Lottery terminal
shatt-be-located at a site approved by the Lottery within
the retailer’s place of business and shall not be-meved
move the terminal from that site without prior approval

from the Lottery mep—te«ﬂw-mm

32, The A retailer shall

befespemtb}e-femm‘é&!}atmeﬁaﬂd
menthly-payments-for ensure that the electrical service
and for-instalation-of telephone feeilities services to the
terminal location; are installed in accordance with the

=

specifications established by the Lottery. The retajt
shall ensure also that monthly pavments fow
cal services are made. The Lottery may assess the
retailer for monthly data line charges if refailer sales of
Lottery products are less than the required minimums
established in R19-3-203.
If any action by the retailer makes it necessary to place
an order with the providing telephone company to cor.
rect or relocate telephone service after the terminal is
initially installed, the retailer shall pav for the charges
incurred. The Lottery shall provide to the retailer a state.
ment of charges and 2 copy of the telephone biil agsoci-
ated with the charges,

Terminal conversion.

1. I needed the Lottery deems it necessary, the Lottery
shall modify its on-line Lottery system by:

a  Changing terminals, equipment, or accessories; or
b. Converting to another on-line system.

2. Eaeh A retailer shall assist the Lottery to the extent rea-
sonable and practical to accomplish the-medifications a
modification of the on-line Lottery System in a timely
and economical fashionrreeognizingthat the-equipment
is-the-property-of- the Lottery-or-its On-lineconiracter,

g

Terminal operation. Baeh A retailer shall have its on-line
Lottery terminals terminal available for the sale, validation,
cancellation, and cashing of on-line Lottery tickets at ai
times a minimum of 14 continuous hours each day while if
the Lottegy s on-line systemn is active and the retailer’s busi-
ness is opery; exceptihat-no-retailer-shall-be-reguired-to-gash
On-line-tickets-on-Sundays

The Arizona Lottery shall not be lisble for damages of any
kind due to failure of any an-line lottery terminal interruption
or termination of on-line terminal operations.

¥G. Terminal care. Eaeh A retailer shall at all times:

1. Operate the On-line on-line terminal, associated equip-
ment, and accessories only in the ordinary course of its
Ba-Hae on-line Lottery business and only in accordance
with the requirements established by the Lottery; and

2. Exercise diligence and care to prevent fajlures; and mal-
functions of, and accidents to the terminal and other
property of the Lottery or its property of on-line contrac-
tors for On-line-operations.

GH. Terminal maintenance. Each A retailer shall:

1. Keep the On-Yine op-line Lottery terminal, associated
equipment, and accessories clean, orderly, and in good
condition;

- 2. Replace ribbons and ticket stock in the terminal as

required; and
3. Minimize terminal downtime by:

a.  Notifying the Lottery or its Os-tine on-line con-
tractor immediately of any and-all terminal fatlures
failure, malfunetions malfunction, demases dam-
age, or aceidents accident; and

b, Making the terminal available for repeirs repair,

adiustments adjustment, or replacement at all times
during the retailer’s regular business hours,

H]. Terminal supplics. Eaek A retailer shall:
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1. Order and utilize use On-Yne on-line Lottery supplies,
including but not limited to, ribbons, ticket stock, and
eteim-and-settlementforms selection slips exclusively
from the Lottery or its On-lipe dgsignated contractor;
and

2.  Maintair a sufficient inventory of on-line Lottery sup-
plies to avoid an out-of-stock situation; . The Loftery
shall furnish on-ling supplies, at no cost, to the retailer,
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II. Retailer tram;ng Eaeh A retailer shall:
1. Participate in On-line-Lottery-trainingeourses-and-fol-
lew-up-instruction; training provided by the Lottery in
the operation of on-line terminals and salg of Lottery M.
products, which may take place at a retailer’s place of
business:

2. Ensure that all employees eperating-the-On-line-Lotiery
st L4 e L ot

instrueton selling Lottery products or operating Lottery

on-ling terminals are properly trained in these areas and

have access to all materials provided by the Lotigry
relating to the sales and promotion of Lottery products
and the operation of Lottery equipment;

3. Assume respensibility Be responsible for:

a. Any compensation payable to employees for par-
ticipation in #he—Lottery training courses and
instruction; and

b.  All other costs associated with employee training;
and

4. Provide all employees operating the on-line Lottery
equipment with copies of the procedures manuals, bulle-
tins, and technical materials whick that are furnished to
the retailer by the Lottery or its Oa-Hnre on-line contrac-
tor,

JK. Retailer compensation. Eeeh-retaier-shell: The Lottery shall
pay a setailer a commission of 6V4% of the price of each on-
line ticket it sells. The Lottery shall not consider a voided
ticket g sale. The Lottery shall not pay g retafler a commis-

sion_on sales transactions that are prohibited by any state or
federal statute or rule.

%Re%a&n—a—eemis&ie&ef—sm—pefeeﬂt-&f-ﬁ&eﬁiemm

each ticket sold to retailers who meet specifications e'stal.fa-.._

lished in writing by the Director. The written specifications: - L

shall be provided to the retailer before the incentive program

A retailer shall pay for on-line ticket safes in the following

manner:

1. Paytothe Lottery each Friday the amount due from the
sale of its on-line Lottery tickets for the 7-day period
ending at the close of business on the previous Saturday.
The amount due means the retailer’s gross revenue,
minus any voided tickets, prize winnings paid out by the
retaiter. and the retailer’s sales commission,

2. Pay the amount due to the L.ottery by an electronic trans-
fer of funds. The retailer shall deposit funds in a timely
manner_into_a bank account from which the electronic
transfer will be made to the Lottery.

2. The retailer shall provide the Lottery with an elec-
tronic funds transfer anthorization showing a valid
bank account number from which the amounts due
the Lottery will be transferred: and

b, The retailer shall notify the Lottery of any bank
account changes 135 davs before the effective date
of the change.

3. [If a retailer’s payment is retumed to the Loitery for
insuffigient funds or any other reason. the retailer shall
deliver a certified check, cashier’s check, or money
order, or make a direct deposit to the Lottery’s bank
account before the next payment is due. Additionally, if
the retziler’s payment is retumed to the Lottery,

a, The Director may summarily inactivate the
retailer’s an-fing Lottery terminal: and

b. The Director may revoke, suspend, or deny
renewal of the retailer’s license in accordance with

R19-3-203(A)T.

The-setifement—statement shall-include-the—followine  R19-3-207  Compliance Investigations

information: A.
# Gross-revenue—from—the-sale—of-Opdine-Lottery

o=

I

L. In addition tg the compensation specified in subsection(K),
the Lottery shall pay an incentive of up to ¥4% on the price ¢

A retailer shall comply with all provisions of the Act and this
Chapter, The Lottery may conduct inspections to verify com-
pliance and, if necessary, order an audit or investigation of
the business for verification.

Investigation of premises. A retailer shall allow investiga-
tions during the retaifer’s repular business hours by suthg-
rized Lottery investigators to determine whether the retailer
is complying with the provisions of the Act and this Chapter.
A retailer shall keep all inveices, records, bills and other
papers and documents relating to the purchase, sale, and vali-
dation of Lottery products that are kept in the normal ¢ourse
of business for tax purposes for 3 vears. These records and
papers shall be easily accessible to_the Lottery authorized
investigator for examination or audit. Non-paper types of

storage. such as microfiche. may be nsed. Records may be
stored at 4 central location.

NOTICE OF FINAL RULEMAKING

TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 5. THE INDUSTRIAL COMMISSION OF ARIZONA

PREAMBLE
1. Sections Affected Rulemaking Action
Article 2 Amend
R23-5-201 Amend
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R2(-5-223 New Section
R20-5-224 New Section

2. The specific authority for the rulemaking, including both the authorizing statute (ceneral) and the statufes the vules are

implementing (specific):
Authorizing Statute: AR.S. § 23-921(B)

Implementing Statute: A.R.S. § 23-961

3. Effective date of the rules:
October 9, 1993,

4, A list of previous notices appearing in the Recister addressing the final role:
Notice of Rulemaking Docket Opening: 2 A.A.R. 3977, September 13, 1996

Notice of Proposed Rulemaking: 4 A.AR. 1276, June 5, 1998

5. The name and address of agency gersonhe] with whom persons may communicate regarding the rulemaking:

Name: Laura L. McGrory, Assistant Chief Counsel
Address: 800 West Washington St.
Phoenix Arizona 85007
Telephone: {602) 542-5781
Fax: (602) 542-6783

6. Anexplanation of the rule, inclnding the agency's reason for initiating the rule:
In response to the legisiative requirement of A R.S. § 41-1073 to enact lcensing time-frame rules, the Industrial Commission
amended 20 A.A.C. 5, Article 2, to include time-frames for processing initial and renewal applications for authority to self-
insure for workers’ compensation. The Industrial Cornunission also amended the title of Article 2 to clarify that the requirements
of Article 2 only apply to individual selfinsurers and workers’ compensation pools organized under AR.S. §§ 11-952.01(B)
and 41-621.01(A). -

7. A _showing of good canse why the rule is necessary to_promote stafewide interest if the rule will diminish a previous grant of
authority of a political subdivision of this state:

The proposed rule changes do not diminish a previous grant of authority of a political subdivision of this state.

8. The summary of the economic, small business, and consumer impact statement:
Employers that meet the requirements of A.R.S. § 23-961 and Article 2 (individual employers and workers’ compensation pools
organized under AR.S, §§ 11-952.01(B) and 41-621.01(A)) will be directly affected by and receive direct benefits from the
rules. The Industrial Commission does not anticipate that individual employers and workers® compensation pools organized
under Titles 11 and 41 will incur costs as a result of the licensing time-frames rules.

The Industrial Commission benefits from the rules because the rules provide specific time-frames for the processing of initial
and renewal applications. This specificity enables the Industrial Commission to process applications more efficiently and
increases accountability of the Industrial Commission. Because the Industrial Commission currently processes initial and
renewal applications within the time set forth in the rules, the Industrial Commission does not anticipate that it will incur costs
as a result of the licensing time-frame rules.

Two or more public agencies have the authority to enter into contracts or agreements to form workers’ compensation pools
under A.R.S. § 11-952.01, A workers’ compensation pool organized under AR.S. § 11-952.01 is a separate entity that is subject
to approval by the Industrial Commission to self-insure under A .R.S. § 23-961. The Industrial Commission believes that public
agency workers’ compensation pools will benefit from knowing the time-frames within which initial and renewal applications
for authority to self-insure will be processed. The Industrial Commission does not believe that public agencies will incur costs
as a result of the rules that add time-frames. Additionally, the time-frame to process an initial application will not impair a pub-
lic agency’s ability to seek authorization to self-insure. Further, if 4 self~insured pool timely files a renewal application to self-
insure, the existing authority to self-insure continues until the Industrial Commission takes action on the renewal application.
Therefore, the time-frame to process a renewal application does not impact the self~insured pool.

Employers and workers’ compensation pools organized under A.R.S. § 41-621.01(A) (contractors licensed to do work for the
state) also benefit from knowing the time-frames within which the Indusirial Commission will process initial and renewal appli-
cations to self-insure. Knowing how long it will take the Industrial Commission to process and review an application is particu-
larly important to a Title 41 employer or Title 41 workers” compensation pool trying to coordinate workers” compensation
coverage for employees. The Industrial Commission does not believe that a Title 41 employer or Title 41 workers’ compensa-
tion pool will incur costs as a result of the rules that add time-frames. Additionally, the time-frame to process an initial applica-
tion will not impair 2 Title 41 employer’s or Title 41 workers® compensation pool’s ability to seek authorization to self-insure.
Further, if a Title 41 self-insured employer or pool timely files 2 renewal application to self-insure, the existing authority to self-
insure continues until the Industrial Commission takes action on the renewal application. Therefore, the time-frame to process 2
renewal application does not impact the Title 41 self-insured employer or pool.
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Small businesses do not meet the criteria to selfiinsure for workers” compensation under AR.S. § 23-961 and Article 2 of 20
A.A.C. 3, Therefore, the rules do not impact small businesses.

The Industrial Commission does not anticipate an impact on private persons or consumers as a result of the icensing time-frame
rules.

A description of the changes between the propesed rule, including supplemental notices, and final rules:

The Industrial Commission made the following changes to the proposed rules. Language added after the proposed rules were
published is indicated by bold text. Language stricken from the proposed rules is indicated by bold strike outs. The ICA’s reason
for the change is indicated in italics.

R20-5-201. Definition of Self-insurer

“Qelfinsurer” ot “self-insured” A-self-insurer means an individual employer or a workers® compensation pool as defined in
ARS. §§ 11-952.01(B) or 41-621.01(A) that js has-been authorized by the Commission to self-insure for workers’ compensa-
tion.

The ICA made this change in response to a suggestion from GRRC staff and to improve the clority of the rule.

R20-5-223. Time-frames for Processing Initial and Renewal b. The Administration Division shall inform a self-
Applications for Authorization to  Self-insure insurer by written notice whether the application is
: deemed_complete within the time-frame provided
A. Administrative completeness review. in this subsection. If the application is incomplete,
1. [Initial application. the_Administration Division shall include in its
_..b. The Administration Division shall inform an appli- written notice to the self-insurer a complete list of
cant_by written notice whether the application is the missing information.
deemed_complete within the time-frame provided c. The Administration Division shall deem the appli-
in_this subsection. ¥ the application is incomplete, cation withdrawn if a self-insurer fails to file a
the Administration Divigion shall include in_its complete application within 45 days of being noti-
written notice to the applicant a complete list of the fied by the Administration Division that the s
missing information. application is_incomplete, unless the self-insurer
c. The Adminjstration Division shall deem the appil- obtaing an extension to prgvide the misging infor~
cation withdrawn if an applicant fails to file a com- mation under subsection (D).
plete application within 45 days of being notified . .
by the Administration Division that the its applica- R20-5-224.  Computation of Time Repealed:
tion is incomplete, unless the applicant obtains an A, In computing any period of time prescribed or allowed by
extension to provide the missing information under this Article. the day of the act or event from which the desig-
subsection (D). nated period of time beging to run shall not be included, The
2. Renewsl application. last day of the period se computed shall be incinded unless it
a.  The Administration Division shall geview a is 2 Saturdav, o Sunday. or & legal holiday, in which event;
renewal anplication for authority to seiftinsure the period ming until the end of the next day which is not a
within 20 davs of receipt of the application to Saturdav. Sundav, or legal holiday, When the period of time
determine whether i the application contains the preseribed ¢t atlowed is less than 11 days, intermediate Sat-
information required by AR.S, § 23-961 and this urdays, Sundays, and legal holidays shall be excluded in the
Article. computation. ‘

The ICA made changes in R20-3-224 to improve the clarity of the rule. Throughout the rule package the ICA added the word
“ddministration”” before the word “Division” to clarify that the reference to “Division” means the Administration Division of
the Industrial Commission. Other minor changes in punctuation and grammar were made throughout the rule package to
improve the clarity of the rules.

10, Summary of principal comments and agency response to them.

11.

The Industrial Commission did not receive any writien or verbal comments.

Any other matters preseribed by statute that are applicable to the specific rule or class of rules:

None.

12, Incorgdration by reference and their location in the rules:

13.

14.

None.

Whether the rule was previousiy adopted as an emergency rule and, if so, whether the text was changed between adoption as
an emergency and the adeption of these final vules:

No.

The full text of the rules follows:
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TITLE 26, COMMERCE, BANKING, AND INSURANCE

CHAPTER 5. THE INDUSTRIAL COMMISSION OF ARIZONA

ARTICLE 2. RULES-OF-FHEINDUSTRIAL-COMMISSION-
OF-ARPEONA-GOVERMNG SELF-INSURANCE

REQUIREMENTS FOR INDIVIDUAL EMPLOYERS AND
WORKERS®’ COMPENSATION POOLS ORGANIZED

UNDER A.R.S. §8§ 11-952.01(B) AND 41-621.0%
Section
R20-5-201.  Definition of Seif-insurer
R20-5-223,  Time-frames for Processing Initial and Renewal
Applications_for Authorization to Self-insnre
Repealed:
R20-3-224.  Computation of Time Repealed

ARTICLE 2. RELES-OF FHEINDUSTRIAL-COMMISSION-
OFE-ARIZONA-GCOVERMING SELF-INSURANCE
REQUIREMENTS FOR INDIVIDUAL EMPEOYERS AND
WORKERS' COMPENSATION POOLS ORGANIZED
UNDER A.R.S, §8 11-952.01(B) AND 41.621.01

R20-5-201.  Definition of Self-insurer

“Self-insurer” or “self-insured” A-self-insurer means an individual
employer or a workers’ compensation pool as defined in AR.S. §§
11-952.01(B) or 41-621.01(A) that is authorized by the Commis-
sion to self-insure for workers’ compensation.

R20-5-223, Time-frames for Processing Initial and Renewal
Applications for Autherization to Seli-insure-Repealeds
A. Administrative completeness review,
1. Initial application.
a. The Administration Division shall review an initial
application for authority to self-insure within 20

days of receipt of the application to determine
whether the application contains the information
required by AR.S. § 23-961 and this Article.

b. The Administration Division shall inform an appli-
cant by _written notice whether the application is
complete within the time-frame provided in this
subsection. If the application is incomplete, the
Administration Division shall include in its written
notice to the applicant a complete list of the miss-
ing information.

¢.  The Administration Division shall deem the appli-
cation withdrawn if an applicant fails to file a com-
plete application within 45 davs of being notified
by the Administration Division that the application
is_incomplete. wnless the applicant obtaing ap
extension to provide the missing information under
subsection ().

2. Renewal application.
a.  The Administration Division shall review z
- renewal application for authority to self-insure
within 20 days of receipt of the application to
determine whether the application containg the
information required by AR.S. § 23-961 and this
Article.

b. The Administration Division shall inform a_self-
insurer by written notice whether the application is
complete_within the time-frame provided in sub-
section (AN2)(a), If the application is incomplete,
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the Administration Division shall include in jtg
written notice to the self-insurer a complete list of

¢. The Administration Division shall deem the appli.
cation withdrawn if a self-insurer fails to file a
complete application within 45 days of being noti-
fied by the Administration Division that the appli-
cation is incomplete, unless the self-insurer obtaing
ap_extension to provide the missing information
under subsection (1)).

B. Substantive review.

1. Initial application. Within 70 days afer the Administra-
tion Division determines an initial application complete

the Commission shall determine whether an initia]
application for authority io_self-insure meets the sub-.
stantive criteria of AR.S. § 23-961 and this Article and
shall issue an order eranting or denving authority fo selfs
insure,

Renewal apnlication. Within 40 davs after the Adminis-

tration Division defermines a renewal application com-
plete, the Commission shall determine whether a
renewal application for authority to self-insure meets the
substantive criteria of AR.S. § 23.961 and this Article
and shall issue an order granting or denving authority to
self-insure,

€. Qverall review.

g

1. Initial application. The overall review period shall be 90
days, unless extended under A.R.S, § 41-1072 ¢t seq.

2. Renewsl application. The overall review period shall be
60 davs, unless extended under A.R.S. 8 41-1072 et seq.

B. If an applicant or self-ingurer cannot timely submit to the
Administration Division information to complete an initial or
renewal application. the applicant or self-insurer may obtain
an_extension to submit the missing information by filing a
written request with the Administration Division no later than
40 days afier receipt of the notice from the Administration
Division that the initial or renewal application is incomplete,
The written request for an extension shall state the reasons
the applicant or self-insurer is unable to meet the 45 day
deadline, If an extension will enable the applicant or self-
insurer to assemble and submit the missing information, the
Administration Division shall erant an extension of not more
than 30 davs and provide written notice of the extension to
the applicant or self-insurer.

R20-5-224. Computatign of Time Repesnled:

A. In computing any period of time prescribed or allowed by
this Article. the day of the act or event from which the desig-
nated period of time begins to run shall not be included. The
last day of the period computed shall be included unless itis a
Saturday, Sunday, or legal holiday. in which event the period
runs unti] the end of the next day which is not a Saturday,
Sunday, or legal holiday, When the period of time prescribed
or allowed is less than 11 days, intermediate Saturdays. Sun-
days, and legal holidavs shall be excluded in the computa-
tion.

B. Except as otherwise provided by law. the Commission may
extend time limits prescribed by this Article for sood cause.
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NOTICE OF FINAL RULEMAKING
TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 6. DEPARTMENT OF INSURANCE

PREAMBLE
Sections Affected Rulemaking Action
R20-6-1601 Amend
R20-6-1604 Amend

The specific_ authority for the rulemakive, including both the autherizing statute {general) and the statutes the rules are

implementing (specific):
Authorizing statutes: A.R.S. §§ 20-143

Implementing statutes: AR.S. §§ 20-261.01 through 20-261.04

The effective date of the rules:
October 9, 1998.

A list of all previous notices appearing in the Register addressing the final rule:
Notice of Docket Opening: 4 A.AR. 477, February 13, 1998,

Notice of Proposed Rulemaking: 4 A.AR. 1098, May 15, 1998.

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Vista T. Brown

Address: Arizona Department of Insurance
2910 North 44th Street, Suite 210
Phoenix, Arizona 85018

Telephone: {602) 912-8451

Fax: (602) 912-8452

An explanation of the ruls, including the agency's reasons for initiating the rule:
These rule revisions are necessary to update references to publications that have been superseded by more current publications.
The current references in the rules to the Annual Statement Instructions in the Accounting Practices and Procedures Manual for
Property/Casualty Insurance Companies, National Association of Insurance Commissioners, copyright NAIC 1992 Revised
Fdition and the Uniform Customs and Practice for Documentary Credits of the International Chamber of Commerce, 1983 Revi-
sion (Publication 400), will be updated with the Annual Statement Instructions for the Accounting Practices and Procedures
Manua! for Property/Casualty Insurance Companies, National Association of Insurance Commissioners, copyright NAIC 1997,
Revised Edition and the Uniform Customs and Practice for Documentary Credits of the International Chamber of Commerce,
1993 Revision {Publication 500), respectively. '

A showing of good cause why the rule is necessary to promote a statewide interest if the rute will diminish a previgus grant of
authority of a political subdivision of this state:
Not applicable.

The summary of the economic, small business, and consumer impact:
The Department does not anticipate an economic, small business or consumer impact with the adoption of the rule revisions.
These rules are necessary for the Department to be able to reference the most current versions of the Annual Statement Instruc-
tions in the Accounting Practices and Procedures Manual for Property/Casualty Insurance Companies, National Association of
Insurance Commissioners and the Uniform Customs and Practice for Documentary Credits of the International Chamber of
Commerce {Publication 300).

A description of the changes between the preposed rules, including supplemental notices, and final rules (if applicable):

The Department made technical changes requested by the Office of the Secretary of State to the text of the proposed rules which
are shown in the text of the final rules.

A summary of the principal comments and agency response to them:
The Department received no comments opposing the proposed revisions to the rules on credit for reinsurance.

Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
No other matters prescribed by statute are applicable to the specific agency or to any specific rule or class of rules.

Incorporations by reference and their location in the rules:

a.  The Annual Statement Instructions for Property and Casualty, National Asseciation of Insurance Commissioners, copy-
right NATIC 1997. R20-6-1601(D)(1}
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b.  The Accounting and Practices and Procedures Manual, for Property/Casualty Insurance Companies, National Association
of Insurance Commissioners, copyright NAIC 1997 Revised Edition. R20-6-1601(D)(1)

¢.  The Annual Statement Instructions for Life, Accident and Health, National Association of Insurance Commissioners, copy-

right NAIC 1997. R20-6-1601(D)(1)

d.  The Accounting Practices and Procedures Manual for Life, Accident and Health Insurance Companies, National Associa-
tion of Insurance Comrhissioners, copyright NAIC 1997, R20-6-1601(D)(1)

e.  The Uniform Customs and Practice for Documentary Credits of the International Chamber of Commerce, 1993 Revision

(Publication 500): R20-6-1604(E)
14, Was this rule previously adopted as an emergency rule?

This rule was not previousty adopted as an emergency rule.

i5. The full text of the rales follows:

TITLE 20. COMMERCE, PROFESSIONS, AND OCCUPATIONS

CHAPTER 6. DEPARTMENT OF INSURANCE

ARTICLE 16. CREDIT FOR REINSURANCE

Section
R20-6-1601. Credit for Reinsurance
R20-6-1604. Letters of Credit

ARTICLE 16. CREDIT FOR REINSURANCE

R20-6-1681. Credit for Reinsurance
A. The requirements of AR.S. § 20-261.01(A)(1) through (4)
shail be determined as of the date of the ceding insurer’s stat-
utory financial statement in which the credit for reinsurance
is claimed as an asset to or a deduction from liability,
B. Accredited reinsurer. reinsurers
1. No assuming insurer shall be an “accredited reinsurer
insurer” under forpurpesesof AR.S. § 20-261.01(A)(2)
until it has submitted an made application to the Depart-
ment on_a form therefor-on-thefors provided by the
dep. ent and is approved by the Director, Birector;

B8P Awohn e approvea-©

2. An application for accreditation as a reinsurer shall
include: i ing-i :

a. Form AR-1. The requirement to file with the Direc-

tor evidence of a reinsurer’s submission to this
state’s jurisdiction and to submit to this state’s
authority to examine its books and records, as set
forth in A.R.S.
§ 20-261.01{A)(2)a) and (b), shall be accom-
plished by filing with the Director a properly exe-
cuted Form AR-1, attached as Appendix A to this
Article; '

b. A cenified copy of a letter or a certificate of
authority or a certificate of compliance as evidence
that the reinsurer is;

i Licensed Heesmsed to tramsact insurance or
reinsurance in at least ] ene state, or;
ii. A #a United States branch of an alien assum-
: ing insurer, that is entered through and
Heensed to transact insurance or reinsurance
in at least 1 one state;

c. A certified Cerified copy of the most recent annual
statement filed with the insurance department of
the reinsurer’s state of domicile or entry and a copy
of the #s most recent audited financial statement;

d. The payment of an application filing fee in accor-
dance with AR.S. § 20-230; and
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¢, Any other supporting documentation the Director
may require.

é’: il -0tne gEee v"=
tor-may-requiresand-

s Sy e £ :.’:"‘"

The Director may examine eenduet-such-examination-of

the reinsurer’s books and records as deemed necessary

for and-proper-in—connection-with the application for
accreditation, in accordance with A.R.S. §§ 20-142 and

20-156 through 20-160.

A reinsurer is shedl-be an accredited reinsurer “ncered-

tted-reinsures® if, after submission of a complete appli-

cation:

a.  The rginsurer Pirector-detenmines-that-it maintains
surplus for as regards policyholders in an amount
of not less than $20 million, and the Director
approves, ot within 90 days of submission of the its
application, has not denied; the i application; or

b.  The reinsurer Direstor-determines-that-it maintains
surplus fer as regards policyholders in an amount
of less than $20 million, and the Director approves
the its application.

An Every accredited reinsurer shall pay its annual filing

fees, in accordance with A R.S. § 20-167, by March 1 of

each year and shall file annually with the Director, the

following: R
§20-167x

a. A certified copy of the #s annual statement that is
filed with the insurance department of its state of
domicile or entry, on b¥ or before March 1 of each
year; and

b. A copy of the is most recent audited financial
statement, on by or before June 1 of each year.

‘The Director may revoke the acereditation of any rein-

surer for cause, including failure to comply with the

requirements-of A.R.S. § 20-261.01(A)(2) or this Ssc-
tion rule, after notice and a hearing, in accordance with

AR.S. §§ 20-161 through 20-166, and Title 41, chapter

6. article 10.

A reinsurer may surrender its accreditation only upen

application to, and approval by, the Director.

A Ne-eredit-shali-be-alowed-a domestic ceding insurer

for reinsurance shall not use as a credit s an assetto or 2

deduction from liability on account of reinsurance ceded

underpursuantto A.R.5.§20-261.01(A)(2) iftheassuming
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insurer’s accreditation ig hes-been denied, revoked or
surrenderad.

C. Reinsurer domiciled and lcensed in another state.

1.

Substantially qnmiar
? standards nnder

ARS. § 20-2@1 01{A)3) means credit for reinsurance
standards that whieh-the-Director-determines are equal

to or exceed the standards of ARS. § 20-261.01 and
this Section Asticle,

The reinsurer shall submit to this state’s authority to
examine the books and records of the reinsurer under
ARS § 20-261.01(AY3)b) by filing Form AR-]1,

N > ; - .

:‘aqaﬂ! eme;.at & sa,hﬁ:“ Ela this 5’ tate"s ?H’Eiamj ta:: e’iaﬁ.*
ah b the i 1 L E Rt

D. Reinsurer Reinsurers maintaining trust funds,

L

Qctober 30, 1998

The Forpurpoeses-of-Ached—§-20-26101AN D) -the
aggregate policy holders’ surplus of a group of incorpo-
rated insurers under common admimistration under
ARS. §20-261.01(AX4)D) shall be calewlated and

reported in substantially the same manner as prescribed E.
by the Annual Staternent Instructions for Property and
Casualty, National Association of Insurance Commis-
sioners, copyright NAIC 1997, and the Accounting and

Insurance Companies, National Assogiation of Insue-
ance Commissioners, copyright NAIC 1997 4992
Revised Edition, The Annual Statement Instructions for,
Life. Accident and Health, National Association of
Insurance Commissioners, copyvright NAIC 1997, and
the Accounting Practices and Procedures Manual for
Life, Accident and Health Insurance Companies,
National _Association _of Insurance Commissioners
copvright NAIC 1997, which are all and-no-lateramend-

men&-er—eémeﬂs- &ﬁé—AﬁéﬁHﬁ&ﬁg—Pﬁ&E&&ﬁWﬂ’@%

»

and-no-later-amendmenis-or-editions; incorporated by
reference herein and on file with the Office of the Secre-

tary of State and available from the National Associa-
tion of Insurance Commissioners, Publications
Department, 120 W. 12th Sireet, Suite 1100, Kansas

City, Missouri 64103-1925, These incorporations by g

reference contain no future editions or amendments,

The reinsurer maintaining trust funds shall requirement
to submit to this state’s authority to examine the rein-
surer’s books and records, under as-set forth-in ARS. §

20-261L.O1(AY4)b), shall-be-nceomplished by filing
with the Directora-properiy-exeeuted

Form A-1. C.

For purposes of AR.S. § 20-261.01(A)(@)(b), the trust
instrument shall expressly state previde that:
a. Contested claims shall be valid and enforceable out

of trust funds funds—in-tmust to the extent these D.

claims remain remeinine unsatisfied 30 days after
entry of the final order of any court of competent

- jurisdiction in the United States.
b, Legal title to the assets-efthe trust assets shall be
vested in the trustee for the benefit of the reinsurer

grantor’s United States policyholders and ceding  E.

insurers, and anv their assigns of and successors in
interest to the policyhoiders and ceding insurers,
c. The trust is shell-be subject to examination upon

the Director’s request. as-determined-by-the-Diree-
ioFr
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d.  The trust shall remain in effect for as long as the
assuming insurer, or any member or former mem-
ber of a group of insurers, within the meaning of
AR.S. §20-261.01(A)(4) (a) and (b) has shell-have
outstanding obligations under 2 reinsurance a agree-
ment agreerents subject to the trust.

e.  No later than February 28 of each year, the trustee
wusiees-of-the-trust shall file a written report stat-
ing:

i. The
forth-the balance in the trust,

il. A list of apd-Hstine the trust’s investments at
the preceding vear- end, and

ii. A statement certifying shet-eestify the date of
termination of the trust, if se planned, or a

tatementcernﬁmgeem{ythatmen'ustshalinot

expire before prier—e the next following
December 31; and:

f.  AnNe amendment to the trust is not shall-be effec-
tive unless reviewed and approved in advance by
the Director.

For purposes of ARS, § 20-261.01(AX5), “jurisdiction”
means any state, district or territory of the Umted States or
and any lawful national government.

R20-6-1604. Letters of Credit
practices and Procedures Mannal. for Property/Casualty A,

For purposes of AR.S. § 20-261.02, a letter of credit shall
contain an issue date, and an dute-of expiration date subject 1o
the “evergreen clavse” in subsection (D) of this Section. The
letter of credit shall state that:

1. Jh¢ and-shelstipulatethat-the beneficiary need only
draw a sight draft under the letter of credit and present it
to obtain funds and that no other document need be pre-
sented for payment;

2. The letter of credit shall-alse-indieate-thatit is not sub-
ject to any conditions or qualifications not contained in
eutside-of the letter of credit-Tn-addition:: and

3. Thehe letter of credit does #selfshall not contain refer-
ence to any other agreements, documents, or entities,
except as provided in subsection (¥)(1) below. As used
in this Section, “beneficiary” includes any successor of
the named beneficiary by operation of law, including
without-Jimitation any receiver, conservator, rehabilita-
tor, or liquidator,

The heading of the letter of credit may include a boxed sec-
tion for use by the issuing bank, which contains the name of
the applicant and other apprepriate notations to provide a ref-
erence for the letter of credit. The boxed section shall be
clearlymarkedtoindicatethatthesuehinformationisforinternal
jdentifiention purposes only.

A Fhe letter of credit shall state contain a sistement-tothe

effeet that the obligation of z the qualified United States

financial institution under the Ietter of credit is not in-po-way
contingent upon reimbursement

The term of the letter of credit shall be for mm

and the letter of credjt etleast-one-yearaad shall contain an

“gvergreen clause” which prevents the expiration of the letter

of credit without due notice from the issuer. The “evergreen

clause” shall provide foraperiedofno less than 30 days’ notice
before prier-te-expiration or nonrenewal,

The letter of credit shall state whether it is subject to and gov-

erned by the laws of any state or the Uniform Custorns and

Practice for Documentary Credits of the International Cham-

ber of Commerce, 223 Rcv151gn (Eubhcatmn 500! 083~ )

Hons mcorporated by referenc 'hefeiﬁ and on ﬁEe w1th thc
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Office of the Secretary of State and available from ICC Pub-
lications, 156 Fifth Avenue, New York, New York 10010,
This incorporation by reference contains no fiture additions or
amendments. Al and-alt drafis of letters of credit drawn
according to Publication 500 herennder shall be presentable
at an office in the United States of a qualified United States
financial institution,

A Ithe letter of credit s made subject to the said Uniform
Customs and Practice for Documentary Credits of the Intet-
national Chamber of Commerce; then-the-letteroferedit shall
specifically provide address-and-meake-provision for an exten-
sion of time to draw against the letter of credit if 1 inthe
event-thet-one or mors of the occurrences specified in Article
17 of Pyblication 500 19-thereof ocour.

If the letter of credit is issued by a financial institation other
than a qualified United States financial institution as defined
in ARS. § 20-261.03, then the letter of credit i shall be con-

- firmed by such a qualified United States financial institution,
and the following additional requirements shall be met:-

1. The issuing financial institution issuing the letter of
credit shall formally designate the confirming qualified
United States financial institution as its agent for the
receipt and payment of the drafts of the letter of credit,
and

2. The letter of credit shall contain an “evergreen clause”,

nonteneweak-

H. Reinsurance agreement provisions,

1. The reinsurance agreement for in—eonjunction—with
which the letter of credit is obtained may eentain-provi-

siens-whieh:
a.  Require the assuming insurer to provide 2 letter et
ters of credit to the ceding insurer and specify what

it covers. they-are-to-cover.

b.  Stipulate that the letter of credit provided by the
assuming insurer under pursuent-to-the-provisions
of the reinsurance agreement may be drawn upon at
any time, notwithstanding any other provisions in
the agreement.~and The agreement shall be used
wtilized by the ceding insurer or its successors in

interestoniyforthefollowingenesnmeresfhefollowing

FRHSOR5-

i.  To reimburse the ceding insurer for the
assuming insurer’s share of premiums
retuned to the owners of the policies rein-
sured under the reinsurance agreement
because en-aeevant of cancellation caneella-
tions of the sweh policies;

iil. To reimburse the ceding insurer for the
assuming insurer’s share of surrenders and
benefits or losses paid policy owners and
glaimants by the ceding insurer under the

T terms-and-provisiens-ef the policies reinsured

under the reinsurance agreement;
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fii. To fund an account with the ceding insurer in
an amount af least equal to the deduction, for
reinsurance ceded, from the ceding insurer’s
liabilities for policies ceded under the agree-
ment, 7saeh The amount shall include, but not
be limited to, amounts for policy reserves,
claims and losses incurred, and unearned pre-
mium reserves; and

iv. To pay any other amounts the ceding insurer
claims are-due under the reinsurance agree-
ment.

¢. Require that the feregoing provisions of subsec-

tions (H) pasagraphs (a) and (b) of-this-subseetion

shall be applied without diminution because of

insclvency en-the-part of the ceding insurer or
assuming insurer.

2. Nothing contained in subsection paragraph (1) ef-this

subsection-shall-preciude precludes the ceding insurer

and assuming insurer from providing for:

a.  An interest payment, at a rate not in excess of the
prime rate of interest of a the qualified United
States financial institution as defined in A.R.S. § 20~
261.03 issuing or confirming the letter of credit, on
the amount held under emeunis-held-pursuant-to
paragraph subsection (H) (1)(b)(iii) efthis-subsee-
tien; and

b.  The return of any amount ameunts drawn on a let-
ter the-letters of credit which is in excess of the
actual amount emeunts due or, in the case of sub-

ction (H) paragraph (1)(b)(Iv) ef-this-subseetion,
any ameount ameuats—sabseqae&ﬁy—detemaed not
pavable to-be-due,

3. Ifan insurer obtains When a letter of credit is-obtained
in conjunction with a reinsurance agreement that covers
e@vering risks other than life, annuities, and health, and
where it is customary practice to provide a letter of
credit for a specific purpose, then the reinsurance agree-
ment may state, instead of-in-ties-of paragraph-subsec-
tion(HY(1)(b)(iv) ef-this—subsection-require that the
parties enter into a “Trust Agreement”, The trust agree-
ment whieh may be incorporated into the reinsurance
agreement or it may be a separate document.

A letter of credit may not be used to reduce any Hability for
reinsurance ceded to an unauthorized assyming insurer in a2
finaneial statement financial-siatements required to be filed
with the Director unless g an-eeceptable letter of credit naming
with the filing ceding insurer as beneficiary is has-been
issued on or before December 31 in the year for which the fil-
ing of the financial statement is made. The Further-the reduc-
tion in liability for the letter of credit may be up to the
amount available under the letter of credit but no greater than
the specific obligation under the reinsurance agreement

secures. whieh-the letter-of eredit-was intended-to-secure:
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